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This work is intended to eerve three purposes: 
(1) To form a text-book for the use of students in 
law-schools, and of others who are under competent 
instruction ; (3) To guide private students in their 
investigation of the rules and definitions of the lawj 
(3) To render students familiar with some of the 
leading treatises upon the principal topics of the 
law. 

An experience of several years, in the direction 
of legal studits, has convinced the author, that the 
progress of the student, in the different branches of 
the law, is vastly facilitated by a previous examina- 
tion of those brauches collectively, and with reference 
to their relations to each other. In order to provide 
the means of thoroughly and quickly making this 
examination, he has, therefore, endeavored to bring 
together, in this narrow compass, the elementary 
principles and doctrines of the law. exhibiting them 
in their logical and practical connections with each 
other, and thus acquainting the student, at the out- 
set of his labors, with the nature and scope of the 
science, which he is afterwards to master in detail, i 



The benefits, hitherto resoltiiig to the memben fl 
the Law Department of Yale College from this intro 
duction to their severer studies, inspires the authoi 
with the hope that bis work may prove serviceable 
to many, who pursue their professional researches 
under the auspices of other Schools of Law. 

Regarding this treatise as a manual for the use of 
Btudenta, the author has adopted a style as didactto 
and concise as possible. Nearly every sentence i 
intended to be an answer to a question, and 
embody some maxim, principle, or definition. IUu» 
trations, as well as explanations, have generally bees 
omitted, the student having access to such aids is 
the text-books to which he is constantly referred, 
Conjectures, and expressions of private opinion, have 
also been scrupulously avoided, and the beaten tracll 
of authority has been followed, as nearly as the ain 
thor could himself discern it. If he has made an} 
mistake therein, it is his consolation that the c 
ful student will correct the error, by an examina- 
tion of the works, to which the readings coatinuall}! 
direct him. 

In the preparation of this manual, the author has 
also had in mind the wants of those students, who, 
deprived of the advantages of a law-school, anij, poB- 
sibly, of every other mode of instruction worthy t 
the name, are endeavoring, in private, to acquire-^ 
knowledge of the law. Hence, in selecting u 
arranging the collateral readings, he has attempt 
not merely to direct attention to those passagj 



which support or illustrate the positions taken in 
the text, but to map out, by means of these readings, 
a complete course of study on the several branches 
of the law, and, aa far as possible, to present tliose 
branches in their historical development as well as 
in their present condition. This will be especially 
ftpparent in respect to the subjects of Real Pi'operty 
and Criminal Law. 

In the use of this treatise by the privnte student, 
the following method should be pursued. The text 
should first be thoroughly mastered, the rules and 
definitions being committed to memory, and the au- 
thorities referred to being examined, as far as may 
be necessary to an understanding of the principle 
stated in the text. Then, beginning once more with 
the Introduction, each paragraph, with its accom- 
panying readings, should be carefully i^tudied, in the 
order given, so far as access can be had to the text- 
books therein named. Pursuing this method, even 
the unassisted student, with limited library facilities, 
may hope to acquire, within a reasonable period of 
time, an extensive and systematic knowledge of the 
law. 

Another, and by no means unimportant, object of 
this work is to familiarize the student with some of 
the leading treatises on the different branches of the 
law. Treatises are to the student, as well as to the 
lawyer, the " tools of his trade," and one of the ne- 
cessities of an accomplished student or practitioner 
ia the ability to refer readily to authority, upon the 
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NOTE. 



By the word State (spelled with a capital) is meant one of the 
States of the American Union. Spelled otherwise, it refers to 
political societies or states in general. 



INTRODUCTION. 



§ 1. Of Law in General. 

Law^ in its widest senses is a rule of action, prescribed by 
a superior and which the inferior is bound to obe3\ Law^ 
in its technical sense^ is a rule of ci^dl conduct, prescribed 
by competent political authority, commanding certain 
things as necessary to, and forbidding other certain things 
as inconsistent with, the peace and order of society. 

Read 1 Bl. Comm. , pp. 38-44. 



§ 2. Of International and Municipal Law. 

Law, in this latter sense, is of two kinds : International 
and Municipal. International law is that rule of civil 
conduct, which is prescribed by the common consent of 
Christian nations, and regulates their intercourse with one 
another. Municipal law is that rule of civil conduct, 
which is prescribed by the supreme power in a state, and 
regulates the intercourse of the state with its subjects and 
of those subjects with each other. 

Read 1 Bl. Comm., pp. 44-58. 

1 Kent Comm., Lect. i, pp. 1-4. 
Woolsey Int. Law, § 5. 

1 



2 INTRODUCTION. 

§ 3. Of Federal and State Law. 

American municipal law is, as to its object, of two 
kinds : Federal and State. Federal law is that rule of 
civil conduct, which is prescribed by the supreme power 
in the United States, and regulates, in matters of a na- 
tional character, the intercourse of the federal government 
with the people, and of the people with each other or with 
citizens of foreign states. State law is that rule of civil 
conduct, which is prescribed by the supreme power in each 
indi\idual State, and regulates, in all matters not of a 
national character, the intercourse of such State with its 
own people and of its people among themselves. 

Read Const. U. S., Art. i, Sec. 8, 10, Amend, ix, x. 
1 Kent Comm., Lect. xi, p. 237, Lect. xviii, xix. 
Cooley Const. Lim., p. 2. 



§ 4. Of Unwritten and Written Law. 

American municipal law is, as to its origin, of two 
kinds: Unwritten and Written. Unwritten law (known 
also as customai^ law^ or common law) is that rule of civil 
conduct, which originated in the common wisdom and ex- 
perience of society, in time became an established custom, 
and has finallj^ received judicial sanction and affirmance 
in the decision of the courts of last resort. Written law 
is that rule of civil conduct, which has been prescribed 
directly, in so manj' words, by the supreme power of the 
state itself. 

Read 1 Bl. Coram., pp. 62-67, 85. 

Austin Jur., Lect xxviii, xxix, xxx. 
1 Kent Comm., Lect. xxi, p. 472. 
Pomeroy Mun. Law, §§ 37-39. 
Walker Am. Law, §§ 17, 18. 
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S 5. Of the Uawrinen Irnw of the TTnited States. 

Tlie Uuited States, as such, hag no common, or un- 
written, law ; and wben its coartg are called upon to ad- 
jBiinistcr the principles of that law, tiiej" are guided hy it 
a it exists in the State where the cause arose. In Lou- 
8iana, the Roman or Civil law ia the source and depositoiy 
of unwritten law. In the other States, the courts have 
kssumed, or the legislatures or constitutions have declared, 

e written and unwritten law of England, as it existed at 
Ibe Kevolutiou, to he the common law of such States, so 
r as it was applicable to the situation of their people. 

Kead 1 Kent Comru., Lect. xxi, p. 473 and notea. 

Bishop First Book of Law, B. ii, ch. G and notea. 
1 Abbott U. S. I'rac, pp. 105-197. 
Wheaton w. Peters, 8 Pet, p. 501. 
Tan Nesa i: Pncard, 2 Pet., p. 137. 
Cooley Const. Lim., pp. 21-25. 



J 6. Of the Development of the Unwritten La-w. 

Unwritten law is constantly developing by the judicial 
lect^ilion, as law, of customs hitherto unrecognized. 

lat a onstom maybe so recognized it must be; (1) Imme- 

rial ; i. e. it must have existed for a sufficient period of 
line to have become established as a ride of action jn 

it class of cases, of which it is liencefoi'tli to be regarded 
ka the law; (2) Coatinwd ; i. e. it must not liave been al- 
leniatetl with antagonistic customs, but must have been 

utantly applied whenever any of tills class of cases has 
(3) PenceabU ; i. e. it must not have been sub- 
«et to contention or dispute, hut have been acquiesced in 
liy all the persons who were interested in such cases ; (4) 
StOiimaile , i. e. it must not be opposed to any fundamen- 
W principle of justice, nor, in its practical operation, he 
njuioos to the public, or to that class of persons to whose 
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not, either ia^^l 
I it iinpoaes, ^ 



oondnct it relates ; (5) Certain ; i. e. it miiat not, i 
the righta whicli it confcra or in the duties it iinpoaes, 
be indefinite or open to conjectui'c, but must furnish, to all 
persons interested in Guch cases, a reliable and intelligible 
rule of action; (0) Compulsory ; i.e. its observance must 
not have been optional with individuals, but it must have 
been regarded as obliging all those persona to whose ac- 
tions it pertains ; (7) Consistent leith other customs; i. e. it 
must not contradict, or limit the observance of, any other 
judicially establislied custom by which tUia class of cases is 
already governed. 

Read 1 B!. Coram., pp, 75-79. 

Austin Jur., Lect. ssviii, x 

1 Root, Pi'efaca, pp. xi-iiii 

Broom Comm., pp. S-20, 



§ 7. Of Maxima, DefiDitions, and Judicial DeclsIoDS, 

I'uwrittun law has been expressed in maxims, defii^ 
tious, and the judgments of the conrts. A maxi 
abort and formal statement of an established principle 
law. More than two thousand of these maxims n< 
many of which are of great antiquity, and most of wiiiql 
ara of the highest authoiitj and value. A definiiion is ^ 
enumeration of the distingnisliing characteristics of ti 
act, the object, or the right defined. The priocipal del 
nitions of the common law are very ancient, and j 
regai-ded by the courts with great respect. A judicial d 
siun is either the recognition or affirmance of a mle of la'^ 
or the application of a known rule to a certain state 4 
facts. Ill either case, it is the promulgation of a law; 
former being its simple statement as a rule ; the latter id 
dicating its practical scope and obligation. These n 
lefinitions, and judicial decisions are now contained to the 
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treatises and digests of the common law, and in tliose re- 
[ ports of adjudged cases, whicli, beginning with the Year 
I'Booka in the rciga of Edward II, have been continued to 
Lthc present day. 

Read 1 Bl. Comm., pp. 03-73. 

1 Kent Comm., Lect. xsi, pp. 473-475, Lect. xxii, 

pp. 490-01.5. 
Pomeroy Mun, Law, g§ 911-817. 
Broom Leg. Max., Preface. 



' § 8. Of the Written Iiaw of the United Statea. 

The wrillen law of the United States consists of the Fed- 
I eral Constitution, the Acts of Congress, and the Treaties 
made by its authority. T%e wriUen law of the individual 
Slaie consists of its Constitution and its Statutes. 

Head 1 Kent Comm., Leot. ix, pp. 447-464, 
Cooley Const. Lim., pp. 2-4, 12, 
Pomeroy Mun. Law, § 36. 
Walter Am. Law, g 17. 
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$ 9. Of Statutes. 

A ttatute is a rule of civil conduct, established and pro- 
mulgated by the legislature aecording to the forms pro- 
scribed by the Constitntion. Unless otherwise provided, 
it taket efftct from the date of its enactment. 
Bead 1 Kent Comm., Lect. xx, pp. 447-459. 

Cooley Const. Lim., pp. 130-132, 150-158. 
Potter's DwarriB on Stat., pp. 1159-173. 
Sedgwick Stat, and Const. Law, pp. 81-8t. 



! 10. Of Public and Private Statutes. 

Statutes, as to the objects to which they relate, are of 
Vko kinds : FubUc and Private. Public sCatutet are those 
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which concern the government, or the public interest, t 
all persona, or the whole of any class of persons. Of a 
public statutes the courts of the same state take judicial 
notice, and, in a suit at law, the party claiming under them 
is uot obliged to plead or prove them. All other statutes 
are private italutes, and, iu a suit at law involving such < 
statutes they must be both pleaded and proved. A statute, 
which ia private in its nature, becomes a public statute in J 
its effect, when so declared by the legislature, 
Readl Bl. Comm., p. 80. 

1 Kent Comm., Lect. xx, pp. 459, 460. 

Bao. Abr., Statute F, L. 

Potter's Dwarria on Stat., pp. 52-57. 

Sedgwick Stat, anil Const. Law, pp. 30-36. 



§ U. Of Declaratory and Remedial Statutes. 

Statutes, as to their purpose, arc of two kinds : Declara- 
tory and Remedial. Declaratoiy tlatutu are those which are 
intended to remove a doubt as to the existence or effect of 
some rule of the unwritten law. Remedial sla/vtet are those 
which are intended to extend or to restram the operation 
of some existing rule of the uowiitten law, or to establish 
a new rule of law. 

Read 1 Bl. Comm., pp. 80, 87, 

Potter's Dwarris on Stat., pp. 68-T3. 

Sedgwick Stat, and Const. Law, pp. 3G-38. 



S 12. Of AfflrmatlTe and Negative Statutes. 

Statutes, as to their form, are of two kinds : Affirmative 
and Negiitive. Affirmative statutes are those which are ex- 
pressed in affirmative terms. Such statutes do not change 
or abrogate the rules of the unwritten law. Acts which 
would have been valid under the unwritten law, before 
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tlio passage of such a statote, will be of the samo legal 
effect if performed utter its passage ; aucl the crL^atioQ of 
a, new right, !>y suth a statute, does not modify the riglita 
existing under the uowritten law. Negative ttatutet are 
those which, either hy their words or by necessary implica- 
tion, cspress a negative. Against stich statutes the rules 
of the unwritteu law are of no foree whatever. 
Read Bac. Abr., Statute G. 

Potler'3 Dwarris on Stat., pp. 68-72. 

Sedgwick Stat, and Cunat. Law, pp. 38-41. 



g 13. Of the Interpretation and Application of Iasmt. 

In the interpretation and application of a rule of law, 
whether written or unwritten, attention is first paid to the 
worth of which it is eomiwsed. These words are taken in 
their usual popular meaning unless they arc terms of art, 
or technical t«rms, wheu they are understood according to 
their acceptation iu th? particular trade or science to which 
thoy belong. Where the meaning of any word or phrase is 
uucertain the context is cousultcd ; and if, in another part of 
the same rule of law, the same worti or phrase occurs, the 
intei-pretatioH given to it in both places ought to be the 
same. In like manner, whero the role itself is doubtful, 
the whole body of the law upon that subject is to be con- 
sidered, and such construction given to the doubtful rule as 
brings it into harmony with other certain rules. The sub- 
ject-matter, to which the rule of law relates, is also a valu- 
able guide in exploring its signifieanee. Every legislative 
power is presumed to have possessed a complete knowledge 
of the snbjcct, concerning which it has prescribed a rule 
of law, and to have chosen its expressions with a constant 
reference thereto ; and, therefore, in interpreting this rule, 
the nature of this subject-matter must be equally regarded. , 
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The effect! and constquenees of a rule of law also aid in 
ascertaining its true mGaniog. When, uader one interpre- 
tatioD, these effects and consequences are absurd, unjust, 
or contrar)* to the public good, and, under another iater- 
pretalioQ, sueh effects aud consequences are reasonable and 
Just, it is evident that the latter iuterpretation is alone 
correct. The reason and spirit of a ride of law, or the 
cause which moved the legislature to prescribe it, is an- 
other indication of its actual significance. Of every legisla- 
tive act intelligent purpose can bo predicated, and the end 
contemplated by that act, and toward which it was directed 
by the legislative power, must always bo considered in 
determiuiug tiie cbai'acter of the act itself. 
Read 1 Bl, Comra., pp. 59-81. 

1 Kent Cumtn., Lect. xs, pp. 462-485. 



§ 14. Of the Interpretation of Statutes. 

In aildiliou to these universal rules of legal interpreta- 
tion, there are certain special rules applicable to the inter- 
pretation of statutes, of wbich the following are the most 
important : 

Declaratory statutes are limited in meaning by the true 
meaning of that rule of the unwritten law which they 
declare. 

Remedial statutes are to be interpreted by ascertaining 
the condition of the unwritten law at the time of the enacts 
ment of the statute, the miscJiief against which the unwrit- 
ten law did not provide, and the remedy intended to be 
afforded by the statute ; and then giving to the statute that 
construction, which will most fully suppress the mischief 
and apply the remedy. 

Statutes must be so interpreted as to be consistent with 
all constitutional provisions, and every statute, which can- 
not be BO interpreted, is unconstitutional and void. 



Statiitea, limiting tbe power of future legislatures, or 
I cominundiug impossible things, arc void. 

Statutes, wLich plainly contradict the unwritten law, 
I supcreede it, and, to that extent, render it invalid. 

Later statutes repeal prior statutes when plainly con- 
I trary thereto, hut, if such statutes can be reconciled, both 
■ muBt stand, and have concurrent operation. When a rc- 
1 pealing statute is itself repealed, the old statute revives. 

Statutes whicb are in their nature contracts, and under 
I' which righta have become vested, cannot be so repealed as 
I to divest such rights. 

Statutes, when reason and justice so require, may Iw 
Elnterpreted in such a manner that acts within the letter 
r ehall be, cousiilercd as without the meaning, and acts with- 
out the letter shall be considei-ed as within the meaning. 

Penal statutes are construed strictly in the interest of 
the accused, their effect being limited by the express 
words employed and not extended by implication. 

Statutes intended to prevent finuds are construed liber- 
ally, in order that tbe design thereof may be accomplished. 
Statutes, which treat of things or persona of an inferior 
rank, cannot, by any general words, be extended to those 
of a superior. 

Different statutes, relating to the same subject-matter, 
are regarded as one statute, and each must, if possible, be 
so construed that full effect will be given to all. One part 
of a statute must be construed by another, so that, if 
possible, the whole may stand. 

A saving, or proviso, totally repugnant to the body of a 
statute, is void. 

When a statute contains a word, whose meaning is 
already known to the unwritten law, the word has the 
same meaning in the statute. 

Where words in tlic same statute are dearly repugnant 
to each oilier, the last will supersede the fii-st. 
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Words whose moaning, as to one statute, has been 
deU^rnunocl, are pivsumod to have the same meaning in 
all siibsoquont statuU^s, unless the contrary is expressed. 

Gonoral words, in one clause of a statute, may be lim- 
ited by particular wonis in a subsequent clause of the same 
st:Untc ; but when a particular thing has been granted or 
limited in one clause of a statute, it cannot be taken away 
or altered by any subsequent general words. 

In construing a doubtAil st-atute the preamble and title 
of tlio statnto may be considered. 

The (M^nstruction of a statute may be affected by long 
continued practice. 

The i*onteniporanoou9 exposition of a statute, by those 
living at the date of its enactment, is of high anthority. 

AVhen a statute, already existing in one state, is adopted 
into the written law of another state, the constroction 
given to Xho st^ntute, in the former state, is also adopted 
with it. 

In a statute, which is intended to impose a daty, the 
woi\l mtiif is interpret ctl as must. 

Road 1 Bl, Comni., pp. ST--01, 
lUo. Abr.. Statute I. 
1 Swill IV, pp. 11-13, 
IVt tor's D\v arris oa Stat., pp. 47-ol. 67, 121-146, 

174-^64. 
Seiisjwiok Stat, ar*d Confit, Law, pp. 225-446. 
Cooley Const, Lim.. p. ISS, 



$ 15. Of the Object of I.aw. 

Law pr\}iecU nY%ts and m:.nf«« %rrcJtps. The existence 
of a rij'.::. in one man, imix^ses i:;v*n evorr other man 
the J;::y to rvsixx^: :: : snd law pn^t^vis rchts by enforc- 
ing :ho ixrtormar.co of this duty. Every wrvjng is thus 
a violation cf so-jio duty : and law rv\irv>>s<s wtoiu::s, either 
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by directly puniahing tbe wrong-doer, or liy compelling 
liiin to make due satisfaction to llio person wrocged. 

Read Atistiu Jur., Outl., p. 84, Lect. x.iv, pp. 377-381, 
Leot. Kvi, pp. 405-411). 
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§ 16. Of Rights anil Wrongs. 

Riglita, at law, ai-e of two kinds: Private and Pabllc. 
Private rights are tbose rights whicli beloDg to private 
persons, as such, and to public bodies wbeii acting in a 
private capacity. Publie rights are tbose which the state 
possesses over its own subjects, and which the subjects, in 
their turu, possess in, or against, the state. Wrongs, at 
law, are also of two kinds ; Private and Public. Private 
wrong* (known also as torts) are those whereby the rights, 
which belong to private persons, as ench, or to public 
bodies acting in a private capacity, are violated. PuUic 
wrongs (known also as mmes) are those by which the 
rights of tbe state over its people, or those of the people 
in, or against, the state, are either diminished or de- 
stroyed. 

1 Bt. Comm., p, 12i. 

am. Comm., pp. 1-1. 

Austin Jur., Lect. svii, pp. 416-418. 

Pomeroy Mun, Law, §§ lB-23. 

Walter Am. Law, g 10. 



%i 17. Of Natural Persons. 

The persons, whose rights the law protects, and whose 
I wrongs the law redresses, are of two kinds : Natural and 
[ Artificial. Natural persons are living human beings, of 
I vbatercr age, sex, or condition. Tbe life of a human 
[ iMing begins, in contemplation of law, as soon as he is 
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able to stir in his motlicr's womb, and ceases at tliQ i 
slant of physical death. Every legitimate unborn infant J 
is regarded as born, for all beneficial purposes. He ia 
entitleil to legal protection, may have a guardian appointed ' 
for him, and may inherit land or take it under a will. 
Bead 1 Bl. Cc-mm., pp. 123, 130. 
Walker Am. Law, § 20. 



§ 18. Of Artificial Persons. Corporations. 

Artificial persons (also called bodies-politic, ( 
tioni) are persons created bj' law, for purposes wliitA J 
natural persona would be unable to accomplish. They 1 
consist of one or more natural pereons ; but neither their i 
corporate existence, nor tbeir corporate individuality, de- I 
pends upon the number, or the identity, of the natural 
persons of whom they are composed. As legal persons, 
they are invisible, intangible, and immortal; and are 
endowed only with sucli attributes as are expressly con- 
fen-ed, or neeeaaarily implied, bj' law. In other respects J 
their rights and duties resemble those of natural persons^ 

Read I Bl. Comm., pp. 407-463, 472-476. 

2 Kent Comm., Leot. xxxiii, pp. 267-269, 279, 298. 
Angell and Ames Corp., §§ 1-12. 
Potter Corp., §g 1-9. 
Dillon Mun. Corp., § 18. 
Walker Am. Law, § 90. 



§ 19. Of AggxeBate and Sole CorporationE. 

Corporations are, as lo their membership, of two kinds x I 
Aggregate and Sole. Aggregate corpomthns consist of two 
or more natural pcraons. Sole corporatiimt consist of one 
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Datiiral person, acting in Bome official capacity. Sole cor- 
liorations arc seldom i'oiind in the United States. 
Read 1 Bl, Conmi., pp. 400, 470. 

2 Kent Comni., Lect. ixjtiij, pp. 278, 274. 

Aogell and Ames Corp., g§ 2t)-2S. 

Potter Corp., § 18. 

Walker Am. Law, § 02. 



§ 20. Of Public and Private Corporations. 

Corporation a are, as to their piiipoaes, of two kinds: 
Public and Private. Public corpoTotions are sneli ns are 
created for political purposes, lilte counties, towns, and 
cities. Tbey are invested with certain governmental pow- 
ers, to be exercised witliin tlicir territorial limits, and also 
with the power to take and hold property for their corpo- 
rate use. Private corporations arc such as are created for 
the private benefit of the collective morabera of the cor- 
poration, and are designed to regulate and promote their 
religious, social, or financial interests. 

Read 2 Kent Coram., Lect. iTxiii, pp. 275, 270. 

Angell and Ames Corp., §§ 30-35. 

Potter Corp., gg 15-17. 

Dillon Mun. Corp.. g§ 52-56. 

Walker Am. Law, § 92. 



g 21. Of Equity. 

Besides the written and unwritten law, properly so called, 
there are other rules of civil conduct, which are practically 
applied, by certain couits, to the enforcement of rights 
and the rcdrcs?* of wi'ongs. The most impoiiant of these 
is that system of rules known as Equity. Eqaity is in- i 
tL-ndcd to supply the defects, and correct the ei 
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by the universality and inflexibility of the rules of law. 
It is administered by courts of Chancery, which proceed 
according to their own peculiar methods, and which ad- 
minister justice in certain cases where there is no strictly 
legal right, or where courts of law cannot afford to the in- 
jured party an adequate relief. The jurisdiction of these 
courts is very extensive, and their practical value rivals 
that of courts of law. 

Read 1 Bl. Comm., pp. 61, 92. 
3 Bl. Comm., pp. 429-437. 
Pomeroy Mun. Law, §§ 163-167. 
Story Eq. Jur., §§ 1-57. 
Walker Am. Law, § 18. 



§ 22. Of Maritime Law. 

Maritime law is that system of rules which governs ac- 
tions performed upon, or relating to, the sea. These rules 
are very ancient, and of world-wide application, and are 
practically applied by courts of admiralty. 

Read 3 Bl. Comm., pp. 106-109. 

3 Kent Comm., Lect. xlii, pp. 1-21. 
Pomeroy Mun. Law, §§ 172, 173. 
1 Pars. Mar. Law, B. i, Ch. i. 
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BOOK I. 

OF PRIVATE HIGHTS. 

§ 23. Of Absolnto Rights. 

Private riglits are of two kinds ; Absolute and Relative. 
Absolute righU are those wliicli belong to man, as man, 
wlietlier out of societj' or in it. They are natural, inher- 
ent, and inalienable. They are neither created by, nor de- 
pendent upon, the provisions of positive law, tbough the 
I>rincipal object of all law is to preserve and vindicate 
tlieiB. They are three in number: The Right of Personal 
Sewirity; The Right of Personal Liberty; The Right of 
Private Pi'operty, 

Read 1 Bl. Comm., pp. 123-120. 

1 Kent Coiuni., Irfct. xxiv, pp. 1-12. 
Pomeroy Mun. Law, §§ {i20-C33. 

§ 24. Of Relative Blghte. 

Relative rlgkls are those which Ijclong to niftti as a racm- 
bpr of society, and as occupying certain relations toward 
oUier men. Some of these rights are natural and inher- 
ent ! others depend for their existence, as well as for their 
protection, on the rules of law. They arc four in number, 
arising out of these four relations: Hiisbauci and ■Wife; 
Parent and Child ; Guai-dian and Ward ; Master and 
S«r\ant, 

Bead 1 Bl. Comm., pp. 123, 422. 

2 Kent Comm., Lcct. xxv, p. 39. 



L^ 
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CHAPTER I. 

OP THE RIGHT OP PERSONAL SECURITY. 

§ 25. Of Life. 

The right of personal security is that right which every 
man has to the legal and uninterrupted enjoyment of his 
life, limbs, body, health, and reputation. Every human 
being, even an unborn infant, has a legal right to live, and 
to enjoy his life, without interruption or disturbance from 
his fellow-men. Any invasion of this right constitutes the 
gravest wrong known to the law, and merits and receives 
the severest punishment. 

Read 1 Bl. Comm., pp. 129, 130. 
4 Bl. Comm., p. 177. 



§ 26. Of the Limbs. 

The limbs are those members of the human body which 
are useful in fight ; as the hands, eyes, and front teeth. 
Of such value are these members esteemed in law, that a 
man may defend his limbs, as well as his life, by kill- 
ing his assailant ; and the mutilation of these members 
was punishable, at common law, with death. A contract, 
entered into under a reasonable fear of injury to life or 
limb, is invalid, and may be avoided by the contracting 
party, at his pleasure. 

Read 1 Bl. Comm., pp. 130, 131. 
4 Bl. Comm., pp. 205-208. 
Bac. Abr., Duress, Maihem. 
1 Pars. Cont., B. i, Ch. xix, Sec. 4. 
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§ 27. Of the Body. 

T/ie body iucludes all jjortiooa of the human body except 
the limbs. Although the law protects this against iojurj-, 
jet it is not regarded as so sacred or important as either 
life or limb. In defence of his body morelj-, a man can- 
not legally take life, nor are contracts, entered into under 
fear of injury to the bodj', void. 

Eead 1 Bl. Comra., pp. 131, 134. 
Bac. Abr., Assault, Duress. 
1 Purs. Cent., B. i, Ch. sis, Sec. 4. 



{§ 28, Of Health. 
HeaUh consists in fVcedom from physical pain, diacom- 
■fort, and weakness. The enjoyment of health is essential 
to the true enjoyment of life, and the law, therefore, pro- 
tects it against injuries, both from the actions and omis- 
Bions of other men. 

Read 1 Bl, Coram., p. 13t. 
3 Bl. Coram., p. 122. 
4BI. Comra., pp. 101. 162. 
1 Hill. Torts, Ch. sis. § 6. 



§ 39. Of Reputation, 

T^a TtpiiXation of a man is that favorable opinion, which 
other men entertain concerning his character or capabili- 
ties. To this opinion every man has a legal right, until by 
his own misconduct he has forfeited it ; and any violation 
of this right is regarded and treated by the law as a griev- 
ous wrong. 

Readl Bl. Cnmm,, p. 131. 

1 Kent Comm.. Led. ssiv, pp, 16-19. 

Cooley Torts, pp. 30-33. 
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S 3a or the Rights of the State ovei tli© Peraon of 
the BubjGOt. 
The enjoyment of life, limbs, body, health, and reputa- 
tioii are, however, gubordinate to (he ruUi of law. Individ- 
ual rights yield to public necessity; and whenever the 
preservation of political society demands the surrender of 
any of these rights, either as a puuisbmcnt for crime or as 
essential to the public safely, the individual must sulTer 
in order that the state may be preserved. The mode of 
their enjoymeut by one individual most also, to some ex- 
tent, be limited by the same rules, in order to secure to 
other individuals their proper esereise of the same rights ; 
sinoe. in soeiety. the law can in no other way protect 
rights of nil than by impartially restriiling Uiem, whene- 
tbcjr conflict witli one another. 

B«Ad 1 Bl. Comm., p. 123-129. 

4 BI. Comm.. pp. 7-14. 1T8-I82. 
1 Kent Coram.. Lect. xsir. pp. 12-26. 
Broom I.*g. Mai., pp. 1-10. 
Coolcy Const. lim., pp. 41*-I65. 



\ 
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g 31. Of tlw Uetboda \ty which th« I<aw Protects Life, 
Tj..^ti», Bad Bocly. 
71« taw pnar€tt li/f. Umbs, emii hody: (1) By giving to 
tnry nun Ibe right of tei/ilftente ; (2) By securing, 
Itan^ its general provisions, ^ch ptace and order in 
Mcu^ Uwt injuries to them are not likely to oemr ; (3) 
Bj fmmilikimf adoal or attempted injuries to them as crt'n- 
imml tftmut; (4) By glvii^, to the iqjurcd p«rsoo, com- 
twwtiuM f«r bis injury, to be rv^nvawt ftom bis iojorer in 
« smit at tmtr; (5) By oompellii^ private persoog, when 
mrrma^T-!. to Myy »>f tfaoso vbo sded in certain rda- 
tkn* ^ Ui^m ; <fi) Ify mldng jihUm ^tm^'mm for Ibe des- 
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^ titute ; (7) By special enactments, prohibiting monopolies 
and protecting trade and labor. 

Read 1 Bl. Comm., pp. 131. 350-365, 4i7-44D. 

3 Bl. Comm., pp. 3, 4, 120-122. 

4 Bl. Comm., pp. 154. 158-161, 18t-188, 205-218. 
1 Kent Comm., Lect. ixiv, pp. 12-20. 
Pomeroy Mua. Law, §§ 034-040. 



S 32. Of the Methods by which the Law Protects Health. 

The law protects htaltk: (1) By giving to the party, 

I whose health is endangered, the right to remove tho cause 

\ vf danger, whenever this cao be done witliout disturbing 

I tiie public peace; (2) By punishing, as criminnl offences, 

those actions or omissions which endanger health ; (3) By 

giving compensation to the injured person in a suit at law ; 

(4) By compelling the person, in whose actions or o 

the cause of danger has originated, to remove it. 

Keada Bl. Comm., pp. 5, 122, 193. 

4B1. Comm,, pp. 181, 162. 

1 Hill. Torts, Ch. lii, § 6. 

2 Story Eq. Jur., | 020. 



S 33, Of the MethodB by 'whloh the Law Pcotecta Repu- 

TXfl law protects reputation: (1) By presuming that the 
character of every man is good until the contrary is proved ; 
(2) By punishing the more serious attacks upon it as 
criminal offences; (3) By giviog compensation to the in- 
jured person in a suit at law. 

Kead 3 Bl. Comm., pp. 123-127. 

4 Bl. Comra., pp. 150, 151. 

1 Kent Comm., l«ct. x-xW, pp. 16, 17. 

Bac. Abr., Libel, Slander. 

Pomeroy Mim. Law, §§ 841-645. 

1 Greenl. Ev.,§§34, 85. 

SGreenl. Ev., §20. 
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CHAPTER U. 

OP THE RIGHT OF PERSONAL LIBERTT. 

§ 34. Of Freedom and Imprlaonmeiit. 

The right of personal liberty ia the right which every maa , 
haa to move his person to whatever piace hia mclinationa 
may direct, without restraint except by dae course of law. 
Thia right to move includes the right to remain at rest ; 
and whenever, by any force or show of foreo, a man is 
compelled either to go ov to stay, against hia will, his per- 
sonal liberty ia violated and he is said to undergo t 
prisonment. The place where, the method by which, and ! 
the length of time for which, such restraint ia applied, are 
immaterial. In any case, it constituteB an imprisonment; 
and, unless eifected in the lawful enforcement of some 
legal right, ia a gross invasion of bis liberty and ia severely 
punished by the law. Against improper interference with , 
his liberty a man may use all necessary force, and any \ 
obligation entered into by him, while thua unlawfully re- 
strained and as a condition of his deliverance tberefroi 
of no validity against him. 

Bead 1 Bl. Comm.. pp. 134-138, 

8B1. Comm., pp. 12T, 12B. 

1 Kent Coram., Lect. ixiv, p. 26. 

Boc. Abr.. Duress, Trespass D, 3, 

1 Hill. Torta, Ch. vi, §§ 1-2 a. 

Bigelow L. C. Torts, pp. 272-275. 



§ 35. Of the Rights of tbe State over the Liberty C 

the Subject. 

In the enjoyment of his personal liberty, as well aa i 

of hia personal security, the citizen is limited by tlie ruled 
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of law. By various forms of legal process lie is liable to 
I be restrained, not only as defendant in a civil suit or crim- 
I inal proceeding, but as a juror, or a witness, or a member of 
sgislative body. He may be compelled to serve in the 
army or the navy of the United States, or in the militia, 
or the posse comilaius of the individual State. In all these 
cases the legal provisious, governing such restraint, must 
be strictly followed by the authority by whom it is applied, 
or the imprisonment will be unlawful, and alt participators 
therein will be liable to punishment. 

Kead 1 Bl. Cotnm., pp. 136, 136, 3i3, 408-421. 
3 Bl. Coram., pp. 287-200, 354, 300. 
Broom Leg-. Mas., pp. 1, 2. 
Const. U. S.. Art. i, Sec. 8. 
Boc. Abr.. Trespass D, 3 
Cushi ag Leg. Aasemb., pp. 101-103. 
Pomeroy Mun. Law, §§ 647-Q52. 



§ 36. Of the Uethode by -which the La-w Protecta 
Personal Liberty. 
!7X« law proUctt the right of personal liberty: (1) By 
giving to every man the right to free himself whenever 
unlawfully confined ; (2) By regulating legal imprisonment 
-with great exactness ; (3) By delivering the person, who 
has been illegally confined, through the judidal proceeding 
known as the Wril of Habeas Corpus; (4) By ptmishing 
1 violations of this riglit as criminal offences; (.5) By giving 
I compensation to the injured party in a suit at law. 
Read 1 Bl. Comm., pp. 136-138. 
a Bl. Comm., pp. 128-138. 
4 Bl. Comm., pp. 218, 210. 
1 Kent Comm., Lect. xiiv, pp. 26-34. 
Pomeroy Mun. Law, §§ 653-658. 
Cooley ConBt. Lim., pp. 2fl5-350. 
Bigebw L. C. Torta, pp, 268-286. 
HmdHab. Corp.,B. i. 
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CHAPTER III. 




OF THE EJGUT OF PKIVATE 



§ 37. Of the Right of Property. 

The right of private properti/ ia the right whiuh every man 
has to usG and dispose of all bis own property, subject to 
no control save that of the law. To the protection of this 
right, and the redress of the wrongs by whit'h it is violated, 
the law devotes by far the greater share of its attention. 
Tiie rules, which govern the two preceding rights, are 
clear and few in number ; the wrongs against them are i 
frequent ; and the remedies are simple and easily applied. 
The rules, which govern the right of private property, are, 
on the contrary, numerous and difflcnlt ; the right itself is 
constantly invaded j and the methods of redress are mani- 
fold and intricate. 

Read 1 Bl. Coram., pp. 138-140. 

2 Bl. Conim., pp. 1-15. 

2 Kent Coram., Lect. xsxiv. pp. 317-340. 

Pomeioj Mun. Law, §5 669-072. 



S 3a Of Property in (Jeneral. 

Property includes wJiatcver can be exclusively possessed 
or enjoyed. Certain material objects, such as the ocean, 
light or air when unconflued, and tlie forces of nature, 
cannot be thus exclusively enjoyed, and, therefore, are not 
property. With a few auch exceptions everything that 
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exists, whether physically tangible or not, can bo subjectud 
to the ownership of man, and, while ao subjuctetl, is pi'o- 
tuL-tocl by the law as private property. 
Rend 2 Bl, Comni., pp. 14, 15. 

1 Kent Conim., Lect. ii, pp. 26-29. 

Pomeroy Muu. Law, §§ 644, 779. 

Cooley Const. Lita., pp. 

Walter Am. Law, § 31. 



5 39. Of CorpoTeal Propertr. 

Property, aa to its intrinsic character, is of two kiuda ; 
Corporeal and Incorporeal. Corporeal properlt/ is that 
which has a sitbstaiitive existence. It includes lands, 
buildings, animals, and all other material objects, which 
are capable of being owned by man. It can be piiysicallj' 
possessed and enjoyed, and can be transferred from one 
malt to another by the act known as delicejy. 
Bead2BI, Comra.,p. 17. 

1 Cruise Dig., Tit. i, § 2. 

WiU. K. P., pp. 11, 12. 

1 Wash. R. P., B. i, Ch. i, gg 35-30. 



) 



f 40. Of Inooiporeal PropBrty. 

Incorporeal property is that which has no substantive ex- 
istence, but exists merely in contemplation of law. It in- 
cludes all righta to corporeal propertj', or to the use of such 
property'. It cannot bo physically possessed, although its 
enjoyment may consist in the performance of physical acts, 
or may result in the physical possession of corporeal prop- 
er^-. It can be transferred from one man to another only 
b; an agreement, or something equivalent thereto, in pur- 
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su&ace of which the former owner ceases, and the present | 
one begins, to exercise the right and to receive its benefits. 
Eead 2 Bl. Comm., pp. 17, 20, 21, 317. 

1 Cruise Dig., Tit. i, § 10. 

i Cruise Dig., Tit. uiii, Ch. iv, §§ 30, 40, 43. 

3 Kent Comm., Lect. lii, pp. 402, 403. 

Win. R. P., pp. II, 12. 220, 221. 

1 Wash. R. P., B. i, Ch. i, §§ 37-40. 



^ 41. Of Real Property. 

Property, as to its legal character, is of two kinds ; H*al ' 
and FersoDal. Jieal properti/ is that which, in contemplation 
of law, is immovable. It is so called because, anciently, 
the owner of it, when dispossessed, could recover, in a 
suit at law, the possession of the real thing itself. It is 
said to coDsist in lands, tenements, and hereditaments. 
ffereditament is a general term, including everything that 
can be inherited; that is, everything which will vest in 
the heir, by operation of law, upon the death of the ances- 
tor. Tenement is a term of more limited signification, 
including such hereditaments as, under the feudal law, t 
be holden of some superior lord. Land is a term of still 
narrower meaning, including only such tenements as are 
corporeal. Real property thus emliraces not only land, and 
all objects which, in contemplation of law, are immovably 
attached to laud, but also all those rights, the period of 
whose duration is un ascertainable, and which the law, 
therefore, regards as permanent and without end. 
Read 2 Bl. Comm., pp. 16, 17. 

1 Cruise Dig., Tit. i, g 1. 

4 Cruise Dig., Tit. iirii, Ch. n, §§ 54, 55. 

3 Kent Comm., Lect. lii, p. 401. 

Will. R. P., pp. 1-10. 

1 WoBh. R. P., B. i, Ch. i, §§ 2, 3, 36. 

Walker Am. Law, §21. 
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§ 43, Of Psnonal Fropetty. 

Personal property is that which, in contemplation of law, 
is movable. It is bo called because, anciently, the owner 
I of it, when dispossessed, could not recover the jiossesBiou 
of the real thing itself, but could only recover daraagea, to 
be enforced against the person of the dispossessor. The 
reason of tbis name has long since disappeared ; movable 
properly, as well as immovable, being generally now re- 
coverable tn specie, when it can be found. Personal prop- 
I erty is also known as chatteh. It includes every object 
which, in contemplation of law, is not immovably attached 
to land, and all those rights wlioae period of duration is 
fixed or ascertainable, and whicli the law, therefore, regards 
sa movable and transitory. 

Read 2 Bl. Coriim., pji. 38'l-387, 

2 Kent Comm., Lect. ssiv, pp. 340-342. 
Will. R. P., pp. Q-9. 



§ 43, Of Flxturea. 

The legal character of property is liable to change with- 
out any change in its intrinsic character. An object which, 
conMdered in itself, is personal, may enter into such rela- 
tioD8 with real property as to become also real ; and objects, 
in their nature real, may by severance from the realty 
become personal. Trees growing on the land are real ; 
when cut, and lying in logs on the land, are personal. The 
materials, of whieli a bouse is to be bnilt, are personal ; but, 
when constructed into a building, may become real. These 
changes in the legal character of propertj' give rise to many 
senous and difficult questions, the rules governing which 
are usually known as the law oi fixtures. 

Read 2 Kent Comm., Lect. mv, pp. 843-347. 

WUl. U. P., p. 8 note. 

1 Wash. R. P., B. i. Ch. i, §§ 4-33. 

Elwea t). Mawe, 2 Smith L. C, p. 99. 
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§ 44. Of Corporeal Real Froperty. Dand. 

Corporeal real property is land. Land cmbi-aces notoBly 
the surface of the eai-tli and everything that growa upon it, 
or is, in law, penaanently attached to it, but evei'jthiag 
ihat lies beneath it, or b induded in the space above it. 
Water in inarsbea, ponds or streauia ; woods, rocks, and 
buildings ; metals witbin their native beds; tho atmosphere 
that rests above the surface, are land : and, by a deed of 
land, all objects of this character will pass without specific 
mention. The owner of laud is thus truly said to own 
from the centre of the earth to the highest heavens ; and 
no other pereon can lawfully, without his consent, appro- 
priate any portion of the space above the surface, or of 
the minerals below it. 

Read 2 Bl. Coram., pp. 17-19. 

1 Cruiae Dig., Tit. i, S5 3, 6-9. 

3 Kent Uomm., Lect, hi, p, 401. 

Will. R. P., pp. ia-15. 

1 Wash. R. P., B. i, Cb. i, §3. 

3 Wash. E. P., B. iii, Ch. v, Sec. i. 



§ 45. Of Incorporeal Heal Property ; Incorporeal Here- 
ditaments. 

Incorporeal real property embraces all those permanent 
rights which concern, or are annexed to, or a^e exercis- 
iblc within, or result in the enjoyment of, corporeal prop- 
erty. As these rights pass bj' descent, from ancestor to 
heir, they are called incorporeal hereditaments. The princi- 
pal ones, known to ancient English law, were: (1) Ad- 
voweons; (2) Tithes; (3) Commons; (4) Ways; (5) Of- 
fices ; (6) Dignities ; (7) Franchises ; (8) Corodies or 
Pensions; (9) Annuities ; (10) Eenta. 
Read 2 BI. Comm., pp. 20. 21. 

3 Cruise Dig., Tit, xxi. Ch. i, §§ 2, 3. 

2 Wash. R. P., B. ii, Ch. i, Sec. 1, §§ 1, 2. 
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g 46. Of AdvowBons. 

Art advowsun is tlic right of preseutation to a beDefice. 
A benejice is the right to perform ecclesiastical fuuotiona iu 
a parish, and to rceeivc the emoluments licrivcil therefrom. 
To present to a benefice is to appoint the clei^j-man, nho 
IB to dischargo these duties aud enjoy these jirivilcgcB. 
This right of preseutation usually subBiats iu the owner of 
the estate, in which such pariah is comprised, or in some 
other patron whoso Rppoiotinciit, when confli'mcd by the 
ecclemastical authority, vests the benefice in the appointee. 
Ab b method of providing for the friends or dependants 
of the patron, it was once a I'ight of considerable value. 

Read 3 m. Comm., pp. 21-24. 
3 Cruise Dig., Tit. xxi. 



§ 47. Of Titbes. 

A titht is the right, which the incumbent of a benefloe 
has, to one t<?nth part of the yearly inci-case of his parish- 
ioners, whether derived from lands, or iVom the stock upon 
lands, or from their personal industiy. 
Read 2 Bl. Comm,, pp. 2i-32. 
3 Cruise Dig., Tit. ini. 



g 48. Of Common. 

A common is the right of one man to take a profit from 
the land of another. It is of various kinds ; such as ( 
mon of pn*ture, or the right to pasture cattle in another's 
field : eomman of piscary, or the right to catch fish in waters 
on the land of another ; common of lurban/, or the right 
to cut turf on the land of another, similar to which is the 
right to take titonc, coal, or minerals fi'om conimon laud ; 
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common of eslMers, or the right to take ivood from the land 
of another for fuel, or for the repsu- of fences, buildings, or 
agricultural impleraeots. 

Head 2 Bl. Conim., pp. S2-3j. 

3 Cruise Dig., Tit. xxiii. 

3 Kent Comm., Lect. lii, pp. 403-419. ^M 



§ 49. Of Ways. 

A way is the right of one man to pass and repasa over the 
land of another, bj- some accustomed or designated path. 
This right may be general, empowering its owner to cross 
the land of tbe other party in any manner and with any 
veliicles be pleases, or it may be restricted both in the 
method and extent of its enjoj-mcnt. ■ 

Beads Bl. Comm., pp. 35, 36. H 

3 Cruise Dig., Tit. xxiv. ^| 

8 Kent Comm., Lect. lii, pp. 410-427. ' 

2 Wash. R. P., B. ii, Ch. i, Seo. 3, §§ 30-34. 



g SO. Of Offices. 

An office is the right to perform certain ofBcial acts, and 
to receive the fees and emoluments accruing therefrom. 
This right, even in some cases where the duties were of a 
public nature, could formerly, under the laws of England, 
be granted to a man and his heirs, and be held by them as 
inheritable property, 

EeadSm. Comm., p. 36. 
8 Cruise Dig., Tit. nv. 
3 Kent Comm., Lect. Hi, pp. 454-458. 

§ 51. Of DignitiDS. 

A dignity is the right to use and enjoy a title of honor. 
Originally such titles were annexed to the possession of 
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estates in lands, were created hy a grant of Buoh estatoe, 
and by the desceot of those eatatea were transmitted to the 
heirs of the grantee. 

Read 1 Bl. Coram., pp. 390-401. 
•2 Bl. Comm., p. 37. 
U Cruise Dig., Tit. ajtvi. 



§ 52. Of FtancblBes. 

Afrnnchite ia the right of a subject to exercise certain 
powers, and to enjoy certain privileges, which naturally be- 
long to the state, lu England franehiaes were fonnerly 
very numerous, and were conferred by royal charter, but 
this country they are comparalivcly few, and are created 
by legislative grant. The right of natural persons to be a 
corporation, the right to operate a public ferry and oolleet 
toll, are instances of this hereditament. 
Bead 2 Bl. Comm.^ pp. 37-40. 

3 Cruise Dig., Tit. xivii. 

3 Kent Comm., Lect. lii, pp. 453-400. 

2 Wash. K P., B. ii, Cli. i. See. 2. 



S 53. Of Coroaiea and PenBlona. 

A eorodij is the right of one person to receive sustenance 
from another on account of the ownership, by that other, 
of some corporeal hereditament. When a stipend in money 
ia paid instead of such sustenance, the right to receive the 
same is called a pension. This right usually subsisted 
only between persona who were ecclesiastically related to 
each other. 

Read 1 Bl. Coram., p. 233. 
2 Bl. Coram., p. 40. 
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§ 54. Of AsBuitlm. 

An annuity is the right of one person to receive a 
yearly stipend in money from another, on account of some 
peraonal obligation aasumod by, or imposed upon, that 
other. When such an annuity is granted to a man and 
his heirs, it is an incorporeal hereditament. 
Eead2 Bl. Comm., p. 40. 

3 Kent Comm., Lect. lii, p. 460. 

g 53. Of Rents. 

A rent is the. right of one man to receive a certain yearly ' 
profit out of the corporeal real property of another. The 
proflt received may be in money or in tlie product of the 
corporeal property, hut it mu3t be certain in amount, be 
payable at yearly periods or at aliquot parts of a year, I 
and he distinct in its nature from the corporeal real prop- I 
erty out of which it issues. 

Kead 2 Bl. Comm., pp. 41-43. 

3 Cruise Dig., Tit. xxviii. 

3 Kent Comm., Lect. lii. pp. 400-485. 

2 Wash. K. P., B. ii, Ch. i, Sec. 1, §§ 3-20. 



§ 56. Of Incorporea.1 Hereditaments In tbe United States. 
Of these ten incorporeal hereditaments, only commojis, 
wni/s, franchises^ and rents are now of any practical im- 
portance in the United States. 

Read 3 Kent Comm., Lect. lii, p. 403. 
Walker Am. Law, g 125. 



g 57. Of EasementH of Support, Water, Light, Air, Faity- 
Walls, WTiarves, &c. 
Besides the foregoing permanent rights there are s 
eral others, now equally well recognized by law. Among J 
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these are the right of every owner of land to have ihs soil 
supported in its natural position by the land of adjoining 
or subjacent owners ; the right of one man to draw water 
from, through, or across the land of another; the right of 
the owner of land to receive lig/it mid air uninterruptedly 
across the land of another ; tho right of persons owning 
at^oiuing bnildiogs to the lateral support of each hnikiing by 
the other ; the right which each of the owners of two build- 
ings, separated from each other only by a common or parly~ 
wall, has in the entire separating wall ; the right of the 
owners of different stories, in the same house, to the *i/;>pDri 
afforded by the stories below, and to the protection derived 
ftom the stories above ; and tlie right of persons, who own 
land upon the shore of the sea or upon navigable rivers, 
to build piers and wharras^ provided they do not thereby 
j obstruct navigation. 

Read 3 Kent Comm., Lect. lii, pp. 427-432, 436-440. 

2 WHBh. R. P., B. ii, Ch. i, See. 3. 

Walker Am. Law, §§ 126, 127. 



S 58. Of Corporeal Peraonal Property. 

Corporeal personal property embracps all those objects, 
whether animate or inanimate, which, in contemplation of 
law, are movable. 

Read 2 lil. Comm., pp. 387, UBS. 

2 Kent Coram., Lect. xisv, pp. 3i0, 312. 



S 59. Of Incorporeal Personal Property. 

Incorporeal, personal property includes all transitory 
rights, whetlier relating to real or personal property. It 
embraces those interests in real property, whose duration 
ia fixed or ascertainable ; all transient rights in or concern- 
ing corporeal personal property- ; all riglita to the labor and 
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services of others ; and all rights to demand and receive 
payment of money, whetlier arising oat of simple prom- 
ises or any other form of obligation. 
Read 2 Bl. Comm.. pp. 3S6, 3ST, 397. 

2 Kent Comm., L«ct. sxxr, p. 351- 

A\ill. R, P., p. 357. 



g 60. Of Bstatea. 

The law distingnishes between the property itself and 
the interest which the owner has therein. This interest is 
known as an estate ; and, when complete, it consists of the 
right of pro[)erty, the right of possession, and actual pos- 
sesion. The right of propertj- may, however, vest in 
one person, the right of possession in another, and actual 
poasossioD in stiU aootber. Several incomplete estates may 
also oooaurently exist in the same pn^rty ; the omer 
of each estate having the right of property appropriate 
ifaerato, and sadt rights of poaaessMm, and sncb octnal 
posKfiaxw, as are coosiBteat with the legal character and 
atttibates of the eo-exbtiBg estates. Tbe different intei^ 
eslB of a laadkMtd and lus tuant in tbe sane ctxporeal 
real ptoperty. or of the owner and tbe hirer of eorptneal < 
pefaona) p roper ty aro iartaaeea of sntfa coDcane 
Bead 3 BI. C<mbm., f^ IM. 107. 1S3-1S9. 

I CtwiM Dig.. tlL i. ^ 11. 4>. 

3 Crwss Dig.. Tit. xxix. CIl i. 

A EiMrt Coom., Lect. trv, p. S7S. 

Will. R. p.. H*- !«. !"■ 

I Wa^ K. P., & i. Ch. iii. a 1-& 



fCL Of tbe OwMnk^ I 
An tsute aay heloag to o»e pcsaon, or to sennl { 
I mHutiTt^r. It way abo be ttaasaiitted from 4 
■■ to aaotfaEr, or letscr catates mav be iiarrad oot c 
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it by the owner and be granted to others. Tbo rela- 
tion between oo-owners or successive owners of the same 
estate, or between persona oog of whom derives hia estate 
ftom the other, is known as privity of estate. 
Read 2 Bl. Comm., pp. 107. 179, 200, 201. 

1 Waah. R. P., B. i, Cb. liii. Sec. 1, § 1. 

2 Wash. R. P., B. ii, Ch. i, Sac. 1, § IB. 
1 Greeiil. Ev., §§ 189,523. 



§ 63. Of Real and Personal Satatea. 

Estates, bite property, are, in tbcir legal character, of 
two kinds : Real and Personal. A real estale is one which, 
in contemplation of law, is permanent and without end ; 
and every estate is sucb when the date of its termination 
is not determined bj', or ascertainable from or at the date 

I of, the act which creates it. A personal estate is one which, 
in contemplation of law, is not permanent and without 
end ; that is, when the date of its termination is determined 
by, or ascertainable from or at the time of, the act which 

I creates it. 



Read 2 Bl. Comm. , p. 385. 

1 Ciiiiae Dig., Tit. i, §§ 12-15; Tit. -i 

§5 25, 26. 
SKent Comm., Leet. xxxv, p. 312. 
Will. R. P., pp. 8, D. 
1 Wash. R. P., B. i, Ch. iii, §§ 9-11. 



,i, Ch. i. 



; 63. Of Legal and Equitable Estates. 

The law also distinguishes between an estate in property 
and tbe beiioflts to be derived from the ownership of such 
estate. One man may have tbe right of property, the 
right of possession, and the actual possession, of real or 
personal property, while another man is entitled to all the 
results which flow from the enjo^-ment of these rights, fo.^ 
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such cases, the estate of the former is the only one recog- 
nized in courts of law, and hence is called the legal estcUe, 
The owner of the beneficial interest can, however, in a 
court of equity, compel the former to account to him for 
all the profits accruing from the property ; and his interest 
is, therefore, known as the equitable estate. 

Read 2 Bl. Comm., pp. 272, 327-329, 837. 

1 Cruise Dig., Tit. xi, Ch. i, § 2 ; Tit. xii, Ch. i, 

§§ 1, 3. 
Shep. Touchstone, Ch. xxiv, §§ 1-3. 
4 Kent Comm., Lect. Ixi, pp. 289-293, 301-305. 

1 Wash. R. P., B. i, Ch. i, § 42. 

2 Wash. R. P., B. ii, Ch. ii. Sec. 1, §§ 5, 6 ; Ch. iu, 

Sec. 1, §§ 5, 6. 
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CHAPTER IV. 

OF ESTATES IM REAL pnOPEttTT. 

§ 64. Of tbe Anributes of EstatCH in Real Property. 

Estates in real property present five points for consider- 
ation ; (1) The legal character of the estate itself; (2) 
The tenure by wliiuii such estate may be holden ; (3) The 
time when such estate ia to begin to be enjoyed ; (4) The 
relations with other men into which the ownership of the 
estate brings the owner tlicreof ; (5) The title by which 
&uch estate may be acquired. 
Bead 2 Bt. Comm., p. 103. 

1 Cruise Dig., Tit. i, § 11. 



§ 65. Of Real and FerBonal Bstatea in Real Property. 
Estates in real property are of two kinds : Real and Per- 
sonal. A real estate in real property is such an Interest 
therein as, in contemplation of law, ia permanent and 
without end. A personal ettate in real property is such an 
interest therein as, in contemplation of law, is not per- 
manent and without end. 

Bead 3 Bl. Comm., pp. 103, 886. 

1 Cruiao Dig., Tit- i, §§ 12-U; Tit. viii, Ch. i, 

§§ 26, 26. 

2 Kent Coram., Leot. ssiv, p. 842. 
Will. R. P., pp. 8. B. 

1 Wash. K. P., B. i, Ch. iii, §g 9-11. 
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§ 66. Of Ancient Iffanora. 

A real estate in real property ia abo called a freehold. 
Under tUe feudal system, a large proportion of the lands 
of England were held in wiiat were known as baronies or 
manors. A manor was a more or less extensive ti-act of 
land, granted by the crown to some feudal lord, and occu- 
pied by him with hia IVeemen and his serfs. One part uf j 
this laud was resen-ed for the private use of the lord him- 
self. Another part was granted out in separate holdings ] 
to the freemen. A thiril part was inhabited by the si 
or vilieina ; and the remaiuder, usually the poorest porUoa ] 
and called the waste, was enjojed by aU, in common, for 
the gathering of wood or turf, or for tlie pasturing of eat>- , 
tie. The rights of the various inhabitants of the manor la 
this fourth portion, or waste, were among the principal J 
incorporeal hereditaments then known to the law. 
Read 2 BI. Comra., pp, 90-95. 

1 Cruise Dig., Prelim. Diss. Ch. iii, §§ 32-43. 

Will. R. P., pp. no, 322,323. 

1 Waah. R. P., B. i, Ch. ii, § 23, 



g 67. Of Feudal Servioes, 

Each of these persons held his estate in subjection to 
some feudal superior. The lord held the manor, immedi- 
ately or mediately, of the king, upon condition of rendering 
to him certain feudal services. The IVeemen hold their lands 
of the lord upon the same condition. The serfs, or vilieina, 
held their lands at the will of the lord, and rendered to 
him such services as he saw fit to retjuire. 
Read 2 Bl, Comm,, pp- 59-62, 90-96. 

1 Cruise Dig., Prelim, Diss. Ch. i. §§ U, 25, 53-55, 

62; Ch, ii, §§2-14i Ch. iii, g 34. 
3 Kent Comm., Lect. liii, pp. 487, 494-480. 
Win, R, P., pp. Ill, 112, 323-325. 
1 Wash. it. P,, B. i, Ch, u, §§ 13, 20, 2fl. 



S 6S. Of Feudal Estates for I.ife. 

The relations, thus existing between the lord of the manor 
and his freemen, were Bnpposed to continue during the en- 
tire life of the tenant. The tenant, although a ll-eemaii, 
became " the lord's man." He was obliged to render the 
stipulated or customary services, under penaltj' of forfeit- 
ing bis estaf* ; and, so long as the services were rendered, 
the estate remained in him as his own exclusive property. 
The duration of estate and services being thus commensu- 
rate, and the services being, in contemplation of law, for 
the life of the tenant, the estate was held to be for life also ; 
and hence it soon became a principle of feudal law that no 
estate, less than an estate for life, was worthy the accept- 
ance of a freeman, or could be a freehold. 
Bead 2 Bl. Comm., pp. 53-66, 104. 

1 Craise Dig., Prelim. Diss. Ch. i, §§ 47-57, 62-60. 

'4 Kent Coram,, Leot. Iv, pp. 23, 24. 

■Will. a. P., pp. 22, 111. 

IWaah. R. P.,B. i,Cb.ii,§51; Ch. iii, § 10. 



§ G9. Of Estates of Freehold and tiesa than Freehold. 
Human life, being of uncertain and unascertninable dura- 
tion, is presumed by law to be permanent aud without end. 
An estate for life possesses the same legal character, and 
IB, therefore, held to bo of a higher order than an3- estate 
the period of whose existence can be ascertained, no mat- 
ter of how many years that period may consist. An 
tate, granted for a thousand years, is thus, in law, a li 
estate than one granted for life, however certain it may be 
that the former will outlast the latter ; and no estate is 
greater, in law, than an estate for life except one, which is 
so treated that it will exist during the lifetime of the ten- 
ant, and, alter his death, descend to his heirs. From these 
principles arises the first great division of estates in real 
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property, into freehold estates and estates less than free- 1 
hold ; freehold estates including life-estates and inheritable | 
estates ; estates less than freehold including all estates for fixed I 
periods of time, and all estates, the period oi' whose dura- 
tion may be deternoioed, or can be ascertained, at the time j 
Trhen the estate itself is created. The former are real e»- J 
tatea in real property. The latter are personal estates ia I 
real property, and are generally known as ckaitels real. 
Bead 2 Bl. Comm., pp. 104, 143, 386, 387. 

1 Cruise Dig., Tit. i, § 14; Tit. viii, Ch. i. §§ 2, S 

4 Kent Comm., Lect lv,pp, 33,24; Lect. Ivi, p. 85. J 



§ 70. Of the Seisin of Freehold I!states. 

The possession of corporeal real property, by one who 1 
has a l^eehold estate therein, is known as seisin. Seisin 
is not the mere physical occupation of the land, nor does it i 
necessarily include it ; and occupation may bo exclusively 
enjoyed by one mao while the seisin ia vested in another. 
Seisin is, however, so essential an element of a freehold 
estate, that such an estate can neither be created nor J 
legally exist without it ; and if the seisin and estate chance I 
to be severed, the law cannot recognize the existence of tlie I 
latter until, in some manner, the former is regained. 
Read 2 BI. Comm., pp. 53, 104, 120, 208, 209, 311. 

1 Cruiae Dig., PreUm. Diss. Ch. i, §41; Tit. i,§2; 

4 Kent Comm., Leot. Ixvii, p. 482, 

1 Wash. R. P., B. i, Ch. ii, §§ U, 65, 73-84. 

2 Wash. R. P., B. ii, Ch. iv, Sec. 1, §§ 1-5. 



§ 71- Of the Seisin during the Ezistenoe of Bstates Iiesa I 

than Freehold. DlBselsin. 

Seisin ia predicable only of a freehold, and occupafioafl 

becomea seisin only when the Ireehold tenant is himaelffl 
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the oocnpant. When the owner of an estate less than free- 
hold is in actual possession of the land, the seisin is in 
him, out of whose freehold the estate less than freehold was 
derived. When lands are in the occupation of a person 
who has no actual freehold interest therein, and who does 
not claim under, or as tenant of, the owner of the freehold, 
the freeholder is said to be disseised; and the law then 
finds both estate and seisin in this adverse oceupant, until 
the freeholder assumes possession of the lands. 
Read 2 Bl. Comni., pp- 144, 195, !Ofl. 

1 Cruise Dig., Tit. i,§g 33-35; Tit. viii, Ch. i, §§12. 

i Kent Cotnm., Lect. Iet, p. 8S6; Lect. Isvii. 
482-484. 

1 Waah. R. P., B. i, Ch. ii, §§ 52, 53, 80; Ch. x, 

1.§T. 

2 Wash. R. P., B. ii, Ch. iv. Sec. 1, §§ 1-5. 
8 Waah. B. P., B. ui, Ch. ii, Sec. 7, S 10. 



§ 72. Of the Beisin of Concurrent Freehold ESatatea. 

Several ditferent estates of freehold may coneuirently 
exist in the same land ; as an estate for life in one 
and an inheritable estate in another. In such cases there 
is, however, but one actual seisin, and that ia in the free- 
hold tenant who, by himself or by some person holding 
under him, actuaUy occupiea the land. The seisin of the 
other estates exists, however, in contemplation of law, and 
is said to rest temporarily upon, and to Ije represented 
by, the seisin of the actual possessor. 
Read 2 Bl. Comm., pp. 107, 164-167.' 

4 Kent Comm., Lect. lis, pp. 198, 234, 258-2(10; 

Lect. Ixv, pp. 380, 387. 
Will. R. P., pp. 231-234. 

1 Wash. R. P., B. i, Ch. ii, §§ 70, 85-97 ; Ch. iii, S 18. 

2 Wash. B. P., B. ii, Ch. iv. Sec. 1, §§ 1-5. 
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§ 73. Of Iiegal Presumptdons aH to Belatn and Freebold, 

The law presumes, as to everj' parcel of land, that a free- 
hold estate therein, and its accompanying seisin, always 
exists in some person. Thug on the failure or the termi- 
nation of any estate of freehold, the law flods the freehold 
and seisin of the land in him, out of whose estate such 
failing or determined freehold has been carved ; and, oa ] 
the failure of the ultimate inheritable estate, regards both 
ownership and seisin as vested in the state. 
Bead 2 Bl. Comm., pp. 107, 183 note 9. 

1 Cruise Dig., Tit. i, § 3Q. 

2 Cruise Dig., Tit. xvii, g§ 2, 3. 

4 Kent Comm., Lect. liiii, pp. 353, 354; Lect. Isvi, 

pp. 423-428. 
Will. R. P., pp. 248, 249. 
IWash. R. P.,B. i, Ch. ii, g 07. 

2 Wash. R. P., B. ii, Ch. iv. Sec. 1, §§ 1-6. 

3 Wash. H. P., B. iii, Ch. U, Sec. 1, § 1. 

g 74. Of BelBiD in Fact and Beisln In Law. 

Seisin is of two kinds : Seisin in Fact and Seisin in Law. 
Seiiin in fact is the actual occupation of the land, either 
by the freeholder himself or by some other person claiming 
under him. Seisin in law occurs where no one is in actual 
occupation of the land ; aa where an ancestor has died leav- 
ing lands vacant. The seisin, in such cases, is presumed 
by law to be in him who has the freehold interest, and mayf 
at any time, be converted by him into seisin in fact. 
Bead 1 CniiBe Dig., Tit. i, §§ 24-30. 

1 Wash. E. P., B. i, Ch. ii, g§ 73-32. 

3 Wash. R. P., B. iii, Ch. ii,' Sec. 7, § 0. 



§ 75. Of Livery of Seisin. 

The creation of a freehold estate necessitates the trans- J 
fer of the seisin to him, in whose favor the estate is created, J 



I 



ESTATES IN REAL PROPERTV. 41 

Hence no person can create a freehold unless he has the 
seiain in himeelf ; and one, who h&a the iieisin, can create 
a freehold only by some act which Is, in law, Bufl3cient to 
divest himself of tlie seisin, and to confer it upon hia gran- 
tee. This act was formerly called liveri/ o/seitin, and con- 
sisted in the delivery by the grantor to the grantee, ott the 
land and in presence of the other freeholders of the same 
manor, of a turf, or twig, or other substance taken firom 
tUe land. 

Reaii 2 BI. Coram., pp. 314-31Q. 

1 Cruise Dig., Prelira. Wbs. Ch. i, §§ 41-14. 

i Cruise Dig., Tit. xnii, Ch. iv, §§ 7-21. 

Shep. Touchstone, Ch. is, gg 4-11. 

WiU. R. P., p. 24D. 

1 Wash. R, P., B. i, Ch. ii, §§ Oi-OO. 

§ 7G. Of Fraebolds In Futaro. 

The act called livery of seiain was a present act, taking 
immediate effect, at once transferring the posgession and 
creating the estate. Hence it was held to be impossible 
to create a freehold to commence in faiuro ; and equally 
impossilile to create a freehold which should come into 
enjoyment in futuro, unless, at the same time, an inter- 
mediate estate were created, to whose owner livery of 
seisin might be made, both on his own behalf and on be- 
half of the future freehold tenant. And therefore if, in 
any manner, the intermediate estate should fail before the 
actual ecisin could vest in the future freehold tenant, the 
seisin wonld revert to him, out of whose freehold both 
estates had been created, and the estate, as well aa seisin, 
of the future tenant would be forever gone. 

Read 2 Bl. Coram., pp. 144, 105-168, 314-310. 

1 Cruise Dig., Tit. i, §37. 

4 Kent Comra., Lect. lis, p. 234. 
Will. R. P., p. 349. 

2 Wash. R. P., B. ii, Ch. iv, Sec. 1, §§ 1-5. 
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§ 77. Of nses. 

Although many of the rules of law, by which corpoi 
real property is governed, originated in this theory of 
seisin and in the character of the act by which it was 
transferred, the necessity of actual livery of seisin was 
destroyed by the interpretation given to a statute passed 
in the year 27 Henry VIII. (A. D. 1535), and called the 
ilatute of uses. Prior to this statute, many acta of parlia- 
raeot had been enacted, to prevent the accnmiilation 
real property in the hands of corporations. These adt;^ 
were called ads of mortmain, and usually provided that 
grants to such corporations should be void. Tbe force of 
these acta was, however, easily evaded by granting land 
and making livery of seisin to some person, who coold 
lawfully receive it, and directing him to hold it for the use 
and benefit of the corporate body. A grant so made 
vested the estate and seisin in the actual grantee, who, in a. 
court of law, was thenceforth recognized as the sole owner 
of the land. But courts of equity, regarding only the in- 
tent of the grantor to confer the beneficial interest on the 
corporation, compelled the legal owner to account to it for 
all the profits of the land. By this method the corporation, 
though by law forbidden to take or hold the lands, was 
treated in equity as their true owner, and ultimately re- 
ceived the entire benefits of the estate. 
Bead 2 Bl. Comm., pp. 288-273. 

1 Cruise Dig., Tit. i, § 41 ; Tit. xi, Ch. i, S 5, 

2 Kent Comm., Lect. iixiii, p. 282. 

4 Kent Comm. , Lect. bti, pp. 230-293. 

Will. B. P.. pp. 144, 145. 

2 Wash. K. P., B. ii, Ch. ii, Sec. 1, §§ 2-5. 
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§ 78. Of the Statute of Uses. 

The Statute of Uaes was inteiidecl to correct tbis method 
of evading the acta of mortmain. It provided that where- 
ever the use of land vested, there the sehin, by operation of 
law, should aUo vest. The seisin was thus made to follow 
the use into any person to whoiu the use might at any time 
be transferred : and if the use were given to one, who 
could not legally receive the seisin, tbe transfer of the use 
itself was void, and both the legal and tbe equitable estates 
remained in the grantor. Before the passage of tbis stat- 
ute, & grant to A., to the use of B.. with liverj' of seisin 
made to A., conferred on A. the entire legal estate, leav- 
ing B. to compel him to account in equity for all benefits 
derived therefrom. After the passage of this statute, a 
grant to A., for the use of B., witU livery of seisin made 
to A,, conferred on B. the legal as well as the equitable 
estate ; and if B. were forbidden by law to receive the legal 

►estate, the whole grant was void. 
Eead 2 Bl, Comm., pp. 327-335. 
1 Cruise Dig., Tit. xi, Cb. iii, §§ 3-5, 40, 41. 
[ 4 Kent Comm., Leot. Ixi, pp. 294-287. 

Will. R. P., pp. 140-148. 
^ 2 Wash. E. P., B. ii, Ch. ii, See. 2, §§ 1-4. 

S 79. Of Trusts. 

For a short time the purposes of this statute seemed to 
be accomplished. The courts of law, however, having de- 
clared that a use could not be limited upon a use ; i. e. that 
in a grant to A., to tho use of B. , to the use of C, the use 
to C. was void and the entire seisin and estate vested and 
remained in B. ; the courts of equity embraced the oppor- 
tunity to carrj- out the supposed intention of the grantor, 
by holding that the use to C, tbougli void at law, was 
good in equity, and by compelling B. to account to C. for 
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all the benefits of the estate. This second use in C. was 
called a trust, and the separation of tbe legal fh)in the 

eqnitable estate thus became as easy and eSective, as it 
bad been before the statute was adopted. 
Kead2 Bl. Comm., pp. 335-337. 

1 Cniise Dig., Tit. sii, Ch. i, §§ 1-5, 
i Kant Coram., Lect. Ixi, pp. 301, 302. 
Will. R. P., pp. 149-151. 

2 Waab. R. P., B. ii, Ch. ii, Sec. 2, § 5; Ch. iii 

Sec. 1, g§ 5-7. 
Walker Am. Law, §§ 150-153. 



J 
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The creation of an estate of freehold by livery of seisin 
was an open and public act. The declaration or bestowal 
of a use was, on tbe contrary, often a secret act ; and in 
some eaaea, without any act whatever, the vesting of a use 
was implied by law. Thus, on tbe granting of an estate 
to A, with livery of seisin, a verbal direction to bim, to 
account to B. for the profits thereof, was suflScient to con- 
fer the use on B. Or if tbe owner of land, by a mere oral 
contract, agrced to sell tbe land to B. and actual!)' received 
his price, however small that price might be, a use was im- 
mediately implied in B, Hence, when the Statute of Uses 
was passed, vesting the seisin in whomsoever had the use, 
livery of seisin was no longer neoessarj-, and the mere 
oral declaration of a use, or a parol bargain to convey, 
was Bufilcient to transfer both the seisin and estate. 
And although, since the statute of frauds {29 Charles II,), 
no fVeehold interest in lands can be created or transferred 
except in writing, yet t!ie operation of the Statute of Uaea 
still remains the same, and seisin passes now without other 
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formalities than eath as aro legally necessary to crcato the 
estate. 

Read 2 Bl. Comm., pp. 830^ 331, 337-339. 

1 Cruise Dig,, Tit. xi, Ch. i, S 4; Ch. iir, §§ 11-15. 
4 Cruise Dig., Tit. xxxii, Ch. ii, §§ 1-5. 
4 Keut Comm., Lect. Ixi, p. 291; Lect. Isy'ii, pp. 
4Si), 496. 

I Will, E. P., pp. 117, 107, 108. 

2 Wash. R. v., B. ii, Cli. ii, Sec. 2, §§ 31-38. 
S ei Of the Effect of the Statute of Usea on Freettolda 
111 FuCuro. 
The creation of a freehold estate to commence in /aturo 
fljso became possible under the same statute. The prea- 
ttot act of livery of seisin being no longer indispensable, 
And seisin ever following the use, it was only necessary to 
create a use to spring up in ftUuro, and, when the use 
arose, the seisin vested witli it in the one to whom the use 
was given. A grant of land to A., to the use of B. ft'om 
and after a certain fiiture event, causes the use to spring 
np in B. whenever that event occurs ; and tlie law, there- 
upon, without further act of any person, regards the seisin 
also as in D. 

Read 2 Bl. Comm,, pp. 334, 335. 

1 Cniiaa Dig,, Tit. si. Ch. ii, §§ 28, 29. 
4 Kent Comm., Lect. Ixi, pp. 200-200. 
WilLR. P., pp. 267-271, 

2 Wash, R. P., B. ii, Ch. ii, Sea. 2, S§ 23, 24. 



$62, Of "Livery" and " Grant." 

Seisin is prcdicablo only of corporeal real property. As 
incorporeal property cannot be physically possessed, it can- 
not be created by any act conferring physical possession) 
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but only by some contract or agi'eement, called a grant. 
Hence corporeal real property is often eaiJ lo He in livery, , 
and incorporeal to lie in grant. 
EeadaBl. Comm.. p. 317. 

4 Cruise Dig., Tit. mii, Ch. iv, g 

4 Kent Comm., Lect. btvii, p. 490. 

Will. R. P., p. 220. 

1 Wash. R. P., B, i, Ch. i, g 38. 



§ 63. Of the Fosaeaslon of Estates Less than Freehold. 
Of personal estates in corporeal real property tliere can 
also be no seisin. All such Gsta,tes are carved out of some 
freehold, and altbough actual possession ia essential to 
tender the owner's interest complete, yet even during 
snch poaaession the tenant has the occupation only, while 
the seisin still remains in the freeholder under whom he 
claims. 

Read 2 Bl. Comm., p. 144. 

1 Cruise Dig., Tit. viii, Ch. i, §§ 12-15. 

4 Kent Comm., Lect. Ivi, pp. 94, 85; Lect. 1xT| J 

Win. R. p., p. 364. 

1 Wash. R. P., B. i, Ch. s, Sec. 1, g§ 7, 8. 



§ 84. Of Entry. 

The act, by which the owner of an estate in corporeal r 
property ta,kea physical possession of the same, is known 
as entri/. If his estate is created by actual livery of seisin, 
his reception of the seisin on the land, from the grantor, 
constitutes hia entrj'. If bis estate ia otherwise created, OT 4 
if it descends to him from a deceased ancestor, or if, onoft.l 
having had possession, be baa been disseised, or if ei 
whose possession takes precedence of his own, have beetf-f 
determined, his entry consists in going on the land i 
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claiming it as his, according to the nature of his actual 

estate. 

Bead 2 Bl. Comm., p. 312. 

8 Bl. Comm., pp. 174-179. 

1 Cruise Dig., Tit. i, §§ 24-28. 

2 Cruise Dig., Tit. xiii, Ch. ii, §§ 41-56. 

1 Wash. B. P., B. i, Ch. ii, § 66. 

2 Wash. B. P., B. i, Ch. xiv, §§ 15, 16. 
8 Wash. B. P., B. iii, Ch. ii. Sec. 7, § 12. 
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OF REAL ESTATES IN REAL pnOPERTT. 



g 85. Of Freehold Bata.teB In Oeueral. 

Real estates io real property are of two kindB : Estates 
of Inheritance, and Estates for Life. An ettcUe of inherit- 
ance (known also as an estate in fee) is an estate so ere* 
ated that it may survive the original owner, and, at his 
death, descend to his heir-at-law. An estate for life is an ' 
estate eo created tiiat it must temiinat« with the life of 1 
the owner, or with the life of some other specified person. 
Bead 2 Bl. Comra., pp. lOi-106, 120. 

1 Cruise Dig., Tit. i, §§ 42-44 ; Tit. iii, Ch. i, § I. 
4 Kent Comm., Lect. liv, p. 4. 
1 Wash. K. P., B. i, Ch. iii, §§ 31, 32; Ch. v, See. I, j 
SSI, 3. 



g 86. Of £stateB in Fee-Simple. 

Estates in fee are of two kinds : Estates in Fee-Simple, | 
and Estates in Fee-Tail. An estate in fee-iimple is an 
estate granted to a man and his heirs in general. This U 
the largest possible estate. It includes all other estates i 
and is the sum of all. The owner may freely alienate it, [ 
or he may create lesser estates out of it ; and, when these 
lesser estates have all expired, the fee-simple will still J 
rest in him or hia heirs. 

Eead 2 Bl. Comm., pp. 104-109. 

1 Cruise Dig., Tit. i, §§ 4G-88. 

4 Keot Comm., Lect. liv, pp. 4^10. 

Wm. R. P., pp. 58-02, 74. 

1 Wash. K. P., B. i, Cli. iii, §§ 33-08. 
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§ 87. Of Estates In Fee-Tail. 

71 eitate in fee-tail is an estate granted to a man and 
the heira of liia body. Estates tail are called general, 
when granted to a man and the heirs of his body in gen- 
eral ! ipecial, when granted to a man and certain special 
heirs of liis body ; male, Trhen granted to a man and the 
male heira of his body ; female, when granted to a man and 
the female heira of his body. An estate tail is also called 
rtditional fee. It was originally an estate for the life 
of the donee, so granted as to enlarge to a fee upon the 
birth of heirs capable of inheriting, and to shrink again 
into a life-estate when the possibility of issue, able to in- 
heriti became extinct. During ita continuance the owner 
conid use the property as freely as if his estate were a fee- 
iple, bnt he could alienate it only for bis own life. 
These estates lost their chief value with the decline of the 
feudal system, could be defeated by various devices, and, 
in this country-, are of little practical importance. 
_ Read 2 Bl. Comm., pp. 109-119. 

1 Cruiae Dig., Tit. ii. 

4 Kent Comm., Lect. iiv, pp. 11-22. 

Will. E.r., pp. 33^7, 51. 

1 Waah. E. P., B. i, Ch. iv. 



g Sa Of Estates for Life. 

Estates for life are, as to their duration, of two kinds : 
Estates for the life of the tenant, and Estates per anler vie. 
&raletfor the life of the tenant are such as are so created as 
to exist during the life of the tenant, and to esiiire at his 
death. Estates per outer vie are such as are ao created in 
favor of one man as to exist during the life of anotlier. 
The tenant is then called tentmt per outer vie, and the person, 
during whose life the estate is to continue, is the cestui que 
vie. If the cestui qm vie dies before the tenant per aider vie, 
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; per outer vta ^M 
endures, and, M 



tiie estate, of course, ceases. If the tenant ; 
dies before the cestui que vie, the estate still endures, and, 
foiineriy, might have been taken possession of and enjoyed 
by any person as a general occupant. Later, it went to 
the heir-at-law, exeeutor, grantee or devisee of the tenant 
per outer vie as special occupant. In some States, it is now 
regarded as a chattel interest in the hands of the personal 
representatives of the deceased tenant per auler vie. 
Read 2 Bl. Comm., pp. 120, 121, 253-963. 

1 Cnme Dig., Tit, iii, Ch. i, §§ 1-10, 10-69. 

4 Kent Coram., Lect. Iv, pp. 23-27. 

Will. R. P., pp. 17-22. 

1 Waab. R. P., B. i, Ch. v, Sec. 1. 



89. Of the Creation of Estates for Life. 
Estates for life are created either by a 
from one ])erson to another, or by operation of law. 
Read 2 Bl, Comm., p, 120, 

1 Cruise Dig,, Tit, iii, Ch. i, § 3. 

4 Kent Comm,, Lect, hr, p. 24. 

1 Wash. R. P., B. i, Ch. v, Sec. 1, § 2. 



§ 90, Of Estates Tail after PoBBibility of Issue Eztinot. 
Three kinila of estates for life are created by operation 
of law : Estates tail after possibility of issue extinct ; 
Estates by Curtesy ; and Estates in Dower. An ettate tail 
after poasihiJity of issue extinct is an estate originally granted 
in special tail, but which, because no beirs now exist or 
can ever exist who conld inherit it, has been reduced, by 
the operation of law, from a fee to a life-estate in the pres- 
ent holder. The possibility of issue becomes thus e'stinut 
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fonly npon the death, without living issue, of some person 
1 .to whose issue the estate is conSiied by the grant. 
Reads Bl. Comm., pp. iaH2C, 

1 Cruise Dig., Tit. iv. 

Will. R. P.. p. M. 

1 Wash. R. F,, B. i, Ch. iv, §§ 58, 59. 



f 91. Of Batates by Curtesy. 

Jn estate hy curtesy is the estate which a surviviug hus- 

' band has, by operation of law, in the real property of n 

I deceased wife, who, during their married lifetime, waa 

Vweised of tin estntG in fee in such real property, and who 

I -idea, during their married lifetime, had by him a child, born 

pllivc, and capable of inheriting ber estate. The marriage 

tst have been lawful, or, if voidable, not avoided during 

i life of the wife. The estate of the wife must have 

lieen a fte, either legal or equitable. If the estate be 

L'-in corporeal real property, either the wife, or her hus- 

1 her behalf, must have had the seisin in fact there- 

f during the coverture. Though the child must be bora 

1, the duration of its life is immaterial. This estate 

) in the husband immediately upon the death of the 

fife, without further proceedings ; and any circnmstaiicc, 

Irhich would have determined her estate if she were living, 

I determine his. If not so deterrniued, it ceases with 

ife, and the inheritance then goes onward in her heirs 

no curtesy had existed. 

Kead2 Bl. Comm., pp. 128-128. 

1 Cruise Dig., Tit. v. 

4 Kent Comm., Lect. Iv, pp. 27-35. 

Will. R. P., pp. 209, 210. 

1 Wash. R. P., B. i, Ch. vi. 
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§ 92. Of EBtatea In Dower. 

An estate in dotver is the estate which a. surviving wife 
has, by operation of law, in one third of the real proper^ 
of a deceased husband, who, during their married lifetime, 
was seised of such an estate in fee, in sui;h real property, 
as her children could hav« inherited. This estate resem- 
bles that by curte-^y The rule as to marriage is the same. 
The rule as to sewm differs in this: that to create an 
estate in dower the husband need only have had seisin in 
law with right to immediate seisin in fact. A widow has 
no right to take spccifle laud as dower before the same is 
set out to her, and, until this is done, she is usually en- 
titled to support out of the estate. In some States, the; 
widowhasdower only in the real property of which her hua--| 
band was seised in fee at the time of his death. The riglit' 
of a widow to her dower may be destroyed by her accept- 
ance, either before marriage or after the death of her hnB-' 
liand, of some other competent provision made by him for 
lier in lieu of dower. Dower, as well as curtesy, is also 
barred by a divorce from the bonds of marriage. 



I 



Read 2 Bl. Comm., pp. 120-139. 
1 Cruise Dig., Tit. vi, Tii. 
4 Kent Comm., Lect. W, pp. i 
Will. R. P., pp. 213^217. 
1 Wash. R. P., B. i, Ch. vii, i 
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§ 93. Of the Incidents of Estates for Life. 

The owner of an estate for life has a right to the fiiU 
cnjojTuent and use of the property and all its profits, dur- 
ing his estate ; but, with the exception of tenant in tail 
alter possibility of issue extinct, has no right to so use it 
as to impair the value of the estates which succeed his own. 
He may take from the land such wood as he needs for his 
fire, and for the necessary repairs of liis tools, fences, and 
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buildings. He may also take miDerals and ores from 
mines already opened. He has a right to the annual crops, 
and, if his estate determines between planting and harvest, 
otherwise than by his own act, his executors may gather 
them. The same rights vest in his under-tenants ; and 
these do not lose their crops, even though the estate of 
the tenant for life be terminated by his voluntary act. 

Read 2 Bl. Comm., pp. 122-124. 

1 Cruise Dig., Tit. iii, Ch. i, §§ 17-31; Ch. ii. 

4 Kent Comm., Lect. Iv, pp. 73-82. 

Will. R. P., pp. 23-25. 

1 Wash. R. P., B. i, Ch. v, Sec. 2, 3, 4. 
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CHAPTER VI. 



OF PERSOSAL ESTATES IS KE 

§ 94, Of KrtateB for 76011. 

Persona] estates in real property are (bur: Estates Tatm 
jeaxs ; Estates at will ; Estates fVom year to year ; Estates 1 
by sofferance. An eilale Jor ytari is an estate so created J 
as to begin and end at certain spe<nfied dates. It U 'J 
also called a term (from terminiu) on account of its pre- ] 
detennined duration. It is usually created by a contract, 1 
called a lease, and may be limited to endure for a day, & ' 
year, a centuiy, or any other fixed period. It may be cre- 
ated to commence either immediately or at some future 
day, but the estate vests in the lessee only when he begins 
to occupy the land. The lessee does not own the soil, 
but, within the limits created by his contract, he does own 
all the profits of it and all the use that can be made of it. 
He has a right to take necessarj' wood for his fuel and re- 
pairs : to gather and remove the crops whenever his estate I 
terminates, without bia own concurrence, before its specie j 
fied end and between planting and harvest : to work mines ] 
already open ; to erect buildings and remove tbem ; and 1 
otherwise to employ and appropriate the current products I 
of the land. He may also assign and convey his whole 1 
estate to others, or underlet a part thereof. This is prao- I 
tically one of the most important estates known to the f 
law. 

Beads B1. Comm., pp. 140-143. 

1 Cruise Dig., Tit. viii. 

4 Kent Comm., Lect. M. pp. 85-111. 

Will. R. P., pp. 359-,178. 

1 Wash. R. P..B. i, Ch. i. 
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§ 95. Of EatateB at WiU. 

An ettate at vailt ia au estate go created oa to contioae 
(Inriog the will of the parties. It may be ci'eated by ex- 
prcaa grant, or by implication of law; and, generally, 
wbeuever a person is kt into land by tbe owner thereof, 
without the grant of a freehold interest or of a certain 
term, and not under ciroumstauuee which show an inten- 
tion to create an estate &om year to year, as herealter ex- 
plained, the person so let in has an estate at will. The 
estate may be determined at the will of either party. 
Any acts of the lessor in aseeition of his riglit of posses- 
sion, or any acts of abandonment of possession on the part 
of the lessee, or the death of either party, put an end to 
this estate. While it exists it is a mere icintiUa of iiiter- 
eat, entitling the lessee only to the usufruct of the laud. 
lie has nothing that he can assign, though be may under- 
let. lie is entitled to take necessary wood for his fire and 
repairs ; and when his estate is determined by his lessor, 
wiUiout his consent, between plauting and harvest, he can 
harvest and carry away the crops which he has planted. 
The liability of these estates to sudden termination, at the 
will of either party, was long ago restricted by the adop- 
tion of a rule, requiring that such party should give notice 
to the other of his inteutioo to determine the estate. Tlie 
time when this notice should be given was left uncer- 
tain ; in some cases it being required to be given on the 
rent-day next preceding the day named as the cessation of 
the estate ; in other cases, within a reasonable time. This 
rule, of course, destroyed the essential characterialic of an 
estate at will wherever it was applied, although tliere still 
may be estates which are so created that lliis riilo cannot 
apply, and which will, therefore, be strictly estates at will. 
Read 2 lil. Coram., pp. 145-150. 

1 Cruise Kg., Tit. is, Cb. i, gg 1-10. 

4 Kent Comm., Lect. Ivi, p. 111. 

Will. R. P., p. 300. 

1 V/aah. n. r., B. i, Ch. xi, Sec. 1 
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S 96. Of Estates from Teaz to Tear. 

An estate from year to year is an estate ao created that 
the law implies an agreement between the parties that the 
estate shall cease one year from the date of its beginning. 
This estate grew out of the uncertaiaty of the rule as to 
the time when a notice to quit must be given, in order to 
determine an estate at will, and was the result of judidol 
legislation. It exists wherever an estate is created bj a 
parol lease, reserving rent payable yearly or at aliquot 
parts of a yeai', and fixing no time for the teiTnioation of the 
estate. Such au estate is also implied from the occupatioa 
by one of the land of another, and the payment and ao- 
oeptance of rent yearly or at aiiquot parts of a year, with- 
out any express agreement. This estate, ouce created, 
continues until determined by notice to quit, or by some other 
Bufflcient legal cause. If the tenant holds, without such 
notice, into a second year, the law implies an agreement 
that the estate shall coutinue, upon the same terms as be- 
fore, during that year, and in the same manner in succes- 
sive years. The neeessitj' of notice, in order to determine 
this estate, binds the lessee as well as the lessor. Tliia 
notice must clearly indicate when the estate is to cease, 
and the date so fixed must correspond with the end of the 
period during which the tenant may lawfully hold. At com- 
mon law, this notice must be given six months before the 
designated end of the estate, but this rule is often varied 
by statute. The notice, once given, may be revoked by 
mutual consent, in which case the estate continues as be- 
fore. This estate, unlike the ordinary estate at will, may 
survive the lessee, and vest in his personal representa- 
tives! It is also assignable. 
Read 2 31. Comm., p. 147. 

1 Cruise Dig., Tit. is, Cb. i, §§ 90-32. 

4 Kent Coram., Lent. Ivi, pp. lU-llG. 

Will. R. P., pp. 3S0, 381. 

1 Wash. R. P., B. 1, Ch. xi, Sec. 3. 
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g 97. Of Estates by Sufferance. 

All estate by sufferance ia au estate which exists, by im- 
plication of law, in one who conlinnes in wrongful pos- 
session of lands after tbe estate, by virtue of which he 
obtained rightful possession, has determined. Such es- 
tates are those of the tenant per outer vie, who holds after 
the death of cetlwi que vie ; of a tenant for years or at will, 
whose possession continues after his estate has been deter- 
mined ; of underteoanta, who occupy after the term of the 
original tenant has expired ; of grantors, who agi-ee to 
deliver possession by a day certain and neglect to do so. 
These estates rest on no privity of eontract or estate be- 
tween the owner and the tenant. The tenant has no 
right to any notice to quit, but may be expelled at any 
moment by the entry of the owner, and, if so espelled 
between planting and harvest, has no right to the crops 
which may then be growing. 

Read 2 Bl. Comm., pp. 150, 151. 

1 Cruise Dig.. Tit. ix, Ch. ii. 

4 Keut Comm., Lect. Ivi, pp. 116-iao. 

Will. R. P., p. 360. 

1 Wash. a. P,, B. i, Ch. xii, Sec. 1. 



CHAPTER Vn. 

OP TUB TENTTKE OP ESTATES IS REAL PROPERTT. 

§ 9S. Of Feudal TenuxeB. 

The feudal relatiou, subsisting between the lord of the 

manor and his tenant, was known as tenure. Anciently 

all estates wore conditional, being held upon condition 

of performing certain sen-icea or rendering certain trih- 

utc. Tenures were of various kinds, differing according to 

the nature of the conditions imposed upon the tenant, and 

the legal dignity of his estate. With the decay of the 

feudal system, however, many of these forms of tenure 

disappeared, and, with one exception, all lay freehold tea- 

ures were abolished by the statute 12 Charles II, 

Read 2 Bl. Coram., pp. 44^102. 

1 Cruise Dig., Prelira. Diss, 

3 Kent Comm., Lect. liii, pp. 487-508. 

Will, R. P., pp. 108-122. 

' 1 Wash. R. P., B. i, Ch. ii. 



g 99. Of Tenures in the United States. 

In this country, tenure, in the feudal sense, never has 
been recognized. There is here no feudal superior, to 
whom service is to be rendered or tribute paid. In nearly 
all the States tenvre is altodial {fVom a/, the whole, and od, 
ownership), and the holder of an estate has the entire 
ownership thereof residing in him. Conditional estates 
indeed exist, and are both numerous and important ; but 
the conditions originate in some contract between the par- 
ties, not in any feudal relation, and characterize or quality 



the existence of estates, and not the tenure by which they 
are held. 

Bead 3 Kent Comm., Lect. liii, pp. 600-614. 
I Wash. R. P., B. i, Ch. ii, § 98. 



§ 100. Of AbBolttte and Conditional EiBtates. 

Estates, as to the right of the holder thereof to their 
existence, are of two kinds; Absolute and Conditional. 
An absolute estate is an estate whose existence is indepeo* 
dent and unqualified. .A conditional estate is an estate 
whose existence depends upon t!ie happening or not hap- 
pening of some uncertain event. 
Read 2 Bl, Comm., p. 152. 

2 Cniiae Dig., Tit. liii, Ch. i, §§ 1, 2. 

4 Kent Conira., Lect. Ivii, p. 121. 

2 Wash. K. P., B. i, Ch. siv, § 1. 

§ 101. Of Express and Implied Conditions. 

Conditions qualifying the existence of estates are, as to 
their origin, of two kinds: Implied and Express. An 
implied condition is such as the law annexes to the ex- 
istence of certain estates. An express condition is one 
which is stated, in so many words, in the gi'ant by which 
the estwte is created. 

Read 2 Bl. Comm., pp. 152-154, 

2 Cruise Dig., Tit. xiii, Ch. i, g§ 3-5. 

4 Kent Comm., Lect. Ivii, pp. 131-124. 

2 Wftsh. R. P., B. i, Ch. slv, § 2. 



§ 102. Of Precedent and Subsequent Conditions. 

Conditions qualifying the exist^'nce of estntes are, as to 
Iheir effect, of two kinds: Precedent and Subsequent. A i 
condition precedent is one which must be fulfilled before I 
an estate can come into existence. If such a condition be J 
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impossible, or unlawful, it can never be fulfilled, and the 
estate can never vest in the grantee. A condition lubie- 
quenl is one whoso fulfilment will defeat an estate already 
vested. If such a condition be impoasiblc, or unlawful, 
the estate can never be defeated. An estate in fee-tail is 
an instance of an estate upon coDdition precedent, beiug 
an estate for life, conditioned to become an estate in fee 
upon the birth of heirs capable of inheriting. An estate 
in mortgage, which is an estate created in favor of the 
holder of an obligation and conditioned to become void 
upon the pei-formance of such obligation, is an instance of 
an estate upon conditiou subsequent. 
Read 2 Bl. Comm., pp. 154^102. 

2 Cruise Dig., Tit. xiii, Ch. i, §§6, 7; Tit. xv, Ch. 
i,§ll 

iKent Comm., Lect. Ivii, pp. 124-120, 130-133; 
Lect. Iviii. 

2 Wash. K. P., B. i, Ch. xiv, §§ 2, 4-9. 

Walker Am. Law, §§ 142-148. 



I 



§ 103. Of Conditional LizaitationB. 

Similar to a condition subsequent is a conditional limita- 
tion, which is a qualification annexed to an estate, and with 
the cessation of which the estate also ceases. It differs from 
a condition proper in this : that the fulShneut of the condi- 
tion proper does not defeat the estate unless the person, 
in whose favor it is to be defeated, so elect ; while, in a 
conditional limitation, the cessation of the qualification, 
ipso facto, determines the estate. An estate, granted to a 
woman, as long as she remains unman'ied, is an instance 
of a conditional limitation. 

Read 2 Bl. Comm., pp. 155, 150. 

2 Cruise Dig., Tit. xili, Ch. ii, §§ 67-69; Tit. x 
Ch. ii, gS 30-33. 

4 Kent Comm., Lect. Ivii, pp. 120-129. 

2 Wash. R. P., B. i, Ch. siv, g§ 27-;}l. 
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§ 104. Of the Transfer of Conditional Estates. 

Any kind of an estate in real property may be granted 
subject to a condition, and will thenceforth remain subject 
thereto, notwithstanding any alienation or descent of the 
estate. 

Read 2 Bl. Comm., pp. 109-111, 152. 

2 Cruise Dig., Tit. xiii, Ch. i, § 9. 

2 Wash. R. P., B. i, Ch. xiv, §§ 24, 25. 
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CHAPTER Vin. 



§ lOS. Of tbe Enjoyment of Estates. 

Estates, as to the time when thej- are to begin to be 
enjoyed, are of two kinds: Eatatea in Poseeasion, aud 
Estatea in Expectancy. An estate in possession is an es- 
tate so created as to vest in the owner thereof a present 
right of present enjojinent. An estate in expectancy is an 
estate so created that the enjoyment thereof is postponed 
until some future day, 

Kead 2 Bl. Comm., p. 1C3. 

2 Cruise Dig., Tit. xvi, Ch. i, § 1. 

1 Wash. R. P., B. i, Ch. i,S41. 

2 Wash. R. P., B. ii. Ch. iv, Sec. 1, §§ 1-4. 

g 106. Of Estates In Ezpeotancy. ReveraioiiB ; Remain- 
ders ; Exeoutoiy iDterestB. 
Estates in expectancy are of three kinds: Estates in 
Reversion ; Estates in Remainder ; and Executory Inter- 
ests, An estate in rerersion is that residue of his original 
estate which remaina in a grantor, after iie lias granted to 
another a less estate than his own. An estate in remainder 
ia an estate created by the same grant which creates an- 
other estate, and is limited to take effect in possession 
alter that other estate has determined. An executory inter- 
est is an estate created to commence at some fhture time, 
without reference to any precedent or intermediate estate. 
Thus if A,, owning a fee-simple estate, grant an estate for 
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life to E., the residae of the feo-siaiple still residea in A. 
as a reversion, and its enjoyment will commence after B.'s 
estate for life has detennined. If, at tiie same time and 
by the same act, A. grants an estate for life to B., and the 
whole, or any part of, the residue of hia fee-simple to C., 
the estate of C. is a remaittder, and will take effect in pos- 
session only after the life-estate bos ended. Or if A,, for 
valuable consideration, grant the fee-simple to B. and his 
heirs, to hold to the use of C. and his heirs from and after 
a certain ftiture event, the use, and consequently the entire 
seisin and estate, will, on the happening of that event, vest 
in C. and his heirs, and will meanwhile be known as an 
execulorg interest. 

Bead 2 Bl. Comm., pp. 18-3-176. 

2 Cruise Dig., Tit. xri, Ch. i, §g 2-6; Ch. v; Tit. 

ivii. Sg 1-11. 
4 Kent Comm., Leot. lis, pp. 107, 237; Leot. Ix, p. 

264; Lect. Mii, p. 353. 
Will. R. P., pp. 222, 223, 243. 
2 Wash. R. P., B. ii, Ch. iv, See. 1, §§ 5-7; Ch. v, 
Sec. 2, § 1; Ch. vii, Sec. 1, § 1; Ch. 
viii, § 1. 



r ■§ 107. Of the Distinctions between Reverfiiona, Hemain- 
ders, and Executory IntersBtB. 
These three estates in expectancy differ, therefore, in the 
t following particulars : (1) To the exiatenceof areversiooor 
I remainder a precedent, or particular, estate is neoessar}-, but 
80 to an executory interest ; (2) A reversion exists by 
Operation of law, which always finds the ultimate fee-sim- 
ple somewhere, while remainders and executor}' interests 
are created by act or agreement of the parties ; (3) Rever- 
r Biona and remainders arc estates at common law, and are 
governed by rules based on the doctrine that actual livery 
I .of seisin is essential to the creation of a fi-eohold estate, 
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while execatoiy interests are estates, which are created 1 
either by will or under tbe Statute of Uses, and are gov- 
erned by rules peculiar to a devise, or by rules baaed on 
the doctrine that the seisin CoUows the use without any 
actual livery ; (4) Remainders can be defeated by the lapse 
of the eeiain into tbe grantor, through the determination 
of the particular estate before the remainder cnn take effect 
in possession, while nothing can prevent tlie final vesting 
of tbe seisin ia the grantee of an unconditional executory 
interest. 

Read 2 Bl. Comni., pp. 163-168, 173-178. 

2 Cruise Dig., Tit. xvi, Ch. i, § 10; Ch. iy, S§ 2-4, 

7; Ch.y, § 19; Tit. srii, g 13. 
4 Kent Comm., Lect. lis, pp. 23*^237, 2i8, 253; 

Lect. liiil, pp. 353-355. 
Will. R. P., pp. 222, 223, 207. 

2 Wash. R. P., B. ii, Ch. iv. Sec. 1, §g 5-7, 10; Ch. 
V, Sec. 2, §§ 3, 4. 

g 108. Of Estates in Reversion. 

An estate in reversion ia a present vested estate and has 
all the properties of the grantoi''a original esta.te, except \ 
the right of immediate possession. It may be alienated I 
by deed, or executory interests may be created out of it. ' 
Any permanent injury to the property, in which such 
estate is held, is a wrong against the reversioner, for 
which he may have his remedy at law. 
Read 2 BI. Comm., pp. 175, 281-281. 

2 Cruise Dig., Tit. xrii. gg 12-16. 

Will. R. P., p. 223,224. 

2 Wash. R. P., B. ii, Ch. viii. 

g 109. Of Vested Remaiaders. 

Estates in remainder are of two kinds : Vested and C 
tingent. A vested remainder is a remainder so created that^ 
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from its commencement to its close, the seisin could vest 
instantly in the remainder-man in case the particular 
estate be determined. This can be true only when the 
remainder is limited to a, definite person in being at the 
time of the grant. Such a remainder is not, however, 
oertain to result in the possession of the estate, A grant 
to A. for life, remainder to B. for life, both being living 
persons, creates a vested renndnder in B., yet B. may 
die before A., and his estate in remainder thus come to an 
end. " It is the present capacity of taking eflfect in poa- 
session, if the possession were to become vacant, and not 
the certainty that the possession will become vacant Iiefore 
the estate limited in remainder determines," which chai'ac- 
terizes a vested remainder. 

Kead 2 Bl. Comm., p. 188. 

2 Cruise Dig., Tit. ivi, Ch. i, §g 8, B, 41, 45, 

4 Kent Comm., Lect. lis, pp. a02-204. 

Will. E. P., pp. 230-231. 

2 Wash. E. P., B. ii, Ch. iv, Sec. 1, g§ &-10, 15-17. 



S 110. Of CoQtiiigent Remainders. 

A conilngent remainder is a remainder so created that the 
particular estate can be determined, before the seisin of 
the remainder is able to vest in the remainder-man. This 
is the case wherever the remainder is limited to a person 
not in being, or to a person not at present capable of 
ta.king the estate, or when it is made dependent upon 
a future and uncertain event. A grant to A. for life, 
remainder to B.'s eldest eon, B. having no son, is a 
contingent remainder, for A. may die before B. has any 
son. So a grant to A. for life, remainder to B. in fee 
if C. survive A., is a contingent remainder, for A. may 
ooflive C, If, however, before the particular estate 
ceases, the person, to whom the contingent remainder 
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is limited, becomes capable of taking it, or if the event, 
on which the remainder depends, actually- happens, and 
the seisin thus bscomes able to vest in the r«mainder-maa, 
the cootingencf is extinguished, and the remaiuder will 
thenceforth be a vested one. 

Eead 2 Bl. Comm., pp. 169-172, 

2 Cruise Dig.. Tit. xri, Ch. i. §§ 10, 40, 41, 45; 

Ch. ii, iii, iv. 
4 Kent Coram., Lect. lijt, pp. 206-208. 
Will. K. P., pp. 242-2-15, 217-^51. 
2 Wash. K. P., B. ii, Ch. iv. Sec. 1, ^ 3-10, 28; 
Sec. 3-€. 



§ IIX Of tlie AUenatioii of RemaiDders. 

A vested remainder is alienable by any form of convey- 
ance whith does not necessitate delivery of possession. 
A contingent remainder is also alienable when the contin- 
gency is one of event and not of person, there being, id 
the latter case, no one able to convey. 
Read 2 Bl. Comm., p. 175. 

4 Kent Comm., Lect. lis, pp. 205, 261. 

Will. R. P., pp. 233, 255-257. 

2 Wash. R. P., B. ii, Ch. iv. Sec. 1, § 20; Sec. 6, 8 «■ 



§ IIZ Of Bxecntory Intetesta. Rule against Perpetui- 
ties. 
Executory interests are of great variety. When created 
hy wiU they are usually called executory devite*. Although 
BUch interests may be created to commence in faturo. yet 
the rule against perpetuities forbids the creation of estates 
BO limited as to take eCTect at a day more distant from the 
date of the grant, than during a life or lives in being and 
twenty-one years, (with the addition of the usual period of 
gestation,) after such lives have ceased. Whenever it is 
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doubtfnl whether the terms of a grant create an executory 
interest or a remainder, the estate so created is regarded 
as a remainder. 

Read 2 Bl. Comm., pp. 173-175, 334, 335. 
2 Cruise Dig., Tit. xvi, Ch. ii, § 28. 
6 Cruise JXg., Tit. xzzviii, Ch. xvii, § 1 ; Ch. 

xviii, §§ 12, 13. 
4 Kent Comm., Lect. liz, pp. 237-247 ; Lect. Iz, 

pp. 264-271. 
Will. R. P., pp. 267-271, 293, 294. 
2 Wash. R. P., B. ii, Ch. v. Sec. 2, 3 ; Ch. vii, Sec. 

1, §1; Sec. 2. §2. 



g 113. Of Joint and Beveial H^tatea. 

Estates, as to the number and connexion of their ten- 
ants, are of thix-e kinds : Estates in Severalty ; Estates in 
Joint-Tenani;y : and Estates in Common. An estate in 
severalty is an estate, l>oth the ownership and possession of 
which arc granted to, or vested in, one person only. An 
estate iit joint-tenancy is an estate granted to two or mora 
persons jointly. An estate in common is an estate vested 
in one person, but the possession of which is united with 
that of other estates, held by other persons, in the same 
property. 

Beads Bl. Comm.. pp. 179, 180. 191- 

a Cmiae Dig-, Tit- xriii, Ch. 1, §§ 1^ ~ 
51. 

4 Kent Comm., Lect txiv. pp. S57, 367. 

Will. R. P., pp. 123, 1L>7. 

1 W«sh. E. P., B. i, Ch. xiii. Sec. 1, SS 1, 2 ; Sett. 

a. S 1- 



S Uft, Of &tattta Id S«T«t»1^. 

Am atalt in teperaiiy is Uio usual form of an estate, and 
all estates are presumed to be in severalty unless the 
contraiy be expressly declared. The owner of such an 
estate has the entire control thereof, and may enjoy it a 



1 
i 
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he pleases, so loog as he does nothing to impair the ralue 
of other estates in the same property, 
Read2Bl. Comm., p. 179. 

'_' Cruise Dig., Tit. ivih, Ch. i, § 2. 



I 



§ 115. Of Zlstatea in Joint-Tenancy. The Four Unities. 
An estate in joint-tenancy \a characterized by the four 
unities: Unity of estate ; Unity of title ; Unity of lime ; and 
Unity of possession. There is said to be tniiti/ofeslale^ be- 
canse there is but one estate created, and because, whatever 
the number of pei-sons to whom such estate is granted, they 
together constitute but one tenant. There is said to be 
until/ of title., time and possession, because all these persons 
have their estate by the same act of the same grantor, 
enter upon its enjoyment at the same time, and possess it 
together as if they were but one person. All these unities 
are, however, reducible to the one unity of estate, since 
every estate is essentially a unit, and presupposes unity of 
title, time and possession. 

Kead 2 Bl. Coram., pp. 180-183. 

2 Cruise Dig., Tit. xviii, Ch. i, §§ 12, 13, 17, 18, 27. 

4 Kent Comm., Lect. Isiv, pp. 357, 353. 

Will. a. P., pp. 123-126. 

1 Wash. R. P., B. i, Ch. xiii. Sec. 1, § 6. 



§ 116. Of Estates in Joint-Tenancy. SarvivorHblp. 

An estate in joint^tcnaney is also characterized by the 
right of survivorship. For an estate, granted to two or 
more persons as one tenant, can never be without a tenant 
aa long as either of such persons survive. In contempla- 
tion of law, therefore, the death of one joint-tenant works 
no change in the estate. It still inheres in the survivors, 
to the exclusion of the heirs or representatives of the de- 
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ceased covenant, and oaiy ceases to exist wlim. Id tlie | 
last soirivor, it becomes an estate in seTeraltj'. 
Bead 2 Bl Comm.. pp. 163. im. 

2 Cruise Dig., Tit xviji, Ch. i, H 28. 29. 

4 Kent Coram., LecL Inv. pp. 360, 381. 

Will. K. P., pp. 123-120. 

1 Wadi. E. P.. B. i. Ch. liii. Sec. 1, §j 7-10. 



§ 117. Of the Incidents of Estatea in Joint-Tenancy. 

The same unitj of estate leads to other rales, viz. : that 
possession by one joint-tenant is possession by all ; that if 
one purchases an adverse title it accrnes to ail, if they so 
elect : that one can neither sue or be sued alone in respect 
to the joint-estate : that the estate is not snbject to dower 
or curtesy, nor can one of the joint-tenants devise bia 1 
share therein. 

Bead 2 Bl. Comm., pp. 182, 183. 

2 Cruiae Dig., Tit. rriii, Ch. i, §§ 53, 82, 64. 

4 Kent Coram.. Lect. Ixir, p. 3.50. 

1 Wash. K. P., B. i, Ch. liii, Sec. 1. §§ 11-16, 21. 



§ 118. Of the Alienatloa of Eatates in Joint-Ten an 07. 

A joint-tenant may, however, alienate !iis share of the 
estate, either to bis co-tenants or to a stranger. If to a 
stranger, the stranger thereby becomes tenant in common 
with the other joint-tenants ; if to a sole co-tenant, he be- 
comes tenant in severalty ; if to one of several co-tenante, 
be becomes tenant in common as to the share aliened and 
remains joint-tenant as to the rest. 
Read 2 Bl. Coram., p. 185. 

2 Cruise Dig., Tit. xviii, Ch. ii. §§ 10-22. 

4 Kent Comm., Lect. liiv, p. 300. 

Will. R. P., p. 127. 

1 Wash. R. P., B. i, Ch. sili, Sec. 1, §g 17, 18. 
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S 119. Of the Deatraction of Estates Is Jolnt-TetiailOj. 

Estates in joint-tenaDcy may be destroyed by destroyiog 
either of the auities of estate, title, or possession ; by 
alienation to a, stranger ; by voluntary partition ; or by 
vesting in a sole survivor. 



Bead 2 Bl. Conim., pp. 185-187. 

2 Cruise Dig., Tit. iviii, Ch. 
1 Kent Comm., Lect. Ixlv, p] 
Wi!l. R. P., pp. 128, 12J. 
1 Wash. 11. P,, B. i, Ch. xiii. 



§ 120, Of Estates in Common. 

Eitata in common are characterized by unity of possession. 
Though they may have the other unities of time and title, j-et 
these are not necessary, the community of possession being 
tiie only essential feature of the estate. The interest of 
the tenants is not a joint, interest. Each has his own sep- 
arate estate, which be can manage as he pleases provided 
he does not injure his co-tenants in so doing, and which 
he can convey by deed or will, or wbich may descend to 
his heirs. From this severalty of estate it results that, 
between tenants in common, there is no survivorship. 
Eead2Bl. Comm., p. 191. 



2Cru 



9DIg.,T!t. II, §§2,21. 23. 



i Kent Comm., Lect, Ixiv, pp. 
Will. R. P.,pp, 157, 123. 
1 Waah. R. P., B, i, Ch. li 



., Sec. 8, §§ 1-6, 10-16. 



§ 121. Of the Creation of Estates in Common. Copar- 

This estate may be created cither by grant, devise, 
descent, or the destruction of one of the unities of a joint- 
tenancy. Any estate, granted to two or more persons, will 
be considered an estate in common in each, unless it is 
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expressly declared to be joint ia all. The Bame rule ap- 
plies to a devise. The deeoent of an estate to two or 
more persona was formerly held to create a peculiar estate 
in them, called coparcenary, but in this country no distino- 
tiou, between such estates and estates Id common, has 
been recognized. 

Eead 2 Bl. Comm., pp. 187-193. 

2 Cruise Dig., Tit. xi, §§ 3, 4, 7. 

4 Kent Coram., Lect. liiv, pp. 303, 884, 388, 387- 

1 Wash. R. P., B. i, Ch. xiii. See. 1, § 9; Sec. S. 



§ 122. Of the Incidents and Destmctlon of XiBtatea in 
Common. 
An estate in common may be destroyed by the union of 
all the estates in common in one person, or by n partition 
of the property between the different tenants. While the 
estates continue in common, the possession of one tenant 
is usually regarded as the possession of all ; though, if 
he erect buildings, or make improvements on the land, he 
cannot charge his co-tenants with any part of the expense 
thereof. Necessary repairs to existing buildings, how- 
ever, he may malre, and can claim contribution firom his 
oo-teoants on payment for the same. 
Reads Bl. Comm., p. 104. 

2 Cruise Dig., Tit. xi, g§ 14, 25, 84. 
4 Kent Comra., Lect. Isiv, pp. 369-371. 
Will. R. P., pp. 128, 120. 
1 Wash. R. P., B. i, Ch. xiii, Sec. 3, §g 7-9, 17-18i, 
Sec. 7. 
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IN EEAL PltOPERTT. 



S 123. Of Title, Title by Descent. Title by Purchase. 
Title is the means whereby an estate is acquired. 
An estate becomes complete in the owner thereof only 
when he has the right of property, the right of possession, 
and actual possession. Title is, therefore, the means by 
which the owner of an estate acquires his right of property, 
his right of possession, and hia actual possession. Such 
titles are of two kinds : Titles by Descent, and Titles by 
Purchase. Titk hy descent is that title by which the heir- 
at-law acquires an estate upon the death of his ancestor. 
Title by purchase is any other title than that by descent, 
■whether it be by operation of law, or by the act of the 
parties. 

Bead 2 Bl. Comm., pp. 105-201. 

3 Cruise Dig., Tit. ssis, Ch. i, §§ 2-12, IB, 17, 22; 

Ch. ii, g 1. 

4 Kent Comm., Lect. Ixr, pp. 373, 374. 
3 Wash. B. P., B. iii, Ch. i, Seo. 1. 



§ 124. Of ConEauEulnity. 

The descent of estates is governed by rules growing out 
of the doctrine of consanguinity. Consanguinity is the 
connection or relation of persons who are descended from 
the same stock, or common ancestor. It is of two kinds : 
Lineal apd Collateral. lAneal consanguinity is the relation 
between persons, one of whom is descended in a direct 
line from the other. Collateral consanguinity is the relation 
between persons, who are descended from the same stock. 
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bat not one from the other. The degree of consangainitj' j 
between two persona is computed, eitber by counting from 
the common ancestor to that one of the two persona who 
is most remote from him, or by adding togetlier the Dum- 
ber of degrees existing between each of the two persons 
and the common ancestor. The latter is the method usu- 
ally adopted in this country. 

Read 2 Bl. Corcni., pp. 202-207. 

3 Cruise Dig., Tit. sxis, Ch. ii, §§ 0, 7. 

4 Kent Comm., Lect. Ixv, pp. 412, 413. 
8 Wash. K. r., B. iii, Ch. i. Sec. 2, g§ 11, 12. 



§ 135. Of the Whole Blood and Half Blood. 

Kindred of the whole blood are they who are descended, 
not only fi'om the same ancestor, but from the same pair 
of ancestors. Kindred of the half blood are tliey who, 
though descended from the same ancestor, are descended 
from him through different marriages. Kindred of the half 
blood were anciently unable to inherit from each other. 
Read 2 Bl. Comm., p. 227. 

3 Cruise Dig., Tit. xxix, Ch. iii, §§ 52, 53. 

4 Eeut Comm,, Lect. Izv, p. 403. 

3 Wash. R. P., B. iii, Ch. i. Sec. 2, § 18. 

§ 126. Of the Rules of Descent. 

Tlie eeven canons of descent, a,s contained in Blackstone's 
Commentaries, are no longer in force either in this country 
or in England. Each of the States has its own laws of 
descent, subject, of course, to occasional changes, and the 
only reliable source of information concerning them is the 
statute-books, in which they are contained. 

Head 2 Bl. Coram., pp. 208, 212, 214, 217, 230, 224, 234. 

4 Kent Comm., Lect. Ixv, pp. 374^10. 
Will. R. P., pp, 92-107. 

3 Wash. R. P., B. iu, Ch. i. Sec. 2, §§ 10, 13-44. 
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% 127. Of Title b; PaTcbaBe. 

Title by purchase is of two kinda : Title by operation of 
law, and Title by act of the parliea. Title by operation of 
law is tlie title hy wbicb a person acquires an estate either 
through the operation of law alone, acting mo motu, or 
through the operation of law, acting with reference to 
some precedent act of one of the parties. Title hy aetof 
the parties is the title whereby a person acquires an estate 
■which has been voluntarily transferred to him, or created 
in bis favor, by another, and voluntarily accepted by bim- 
Belf. 

Read 2 Bl. Comm., p. 241. 

a Cruise Dig., Tit. xix, §§ 1-4. 

4 Kent Comra., Lect. Ixvi, p. 423. 

3 Wash. R. P., B. ili, Ch. i, Sec. 1, § 4. 



S 12a Of Title by Escheat. 

Title by operation of law is of ten kinds : Title by Es- 
dieat ; Title by AceretioD ; Title by Abandonment ; Title 
by Forfeiture ; Title by Prescription ; Title by Possession ; 
Title by Marriage ; Title by Execution ; Title by Judicial 
Decree ; Title by Eminent Domain. Title by escheal is the 
title by which t!ie state acquires an estate in the i-eal prop- 
erty of fiueh persona as die intestate and without lawful 
heirs. Theoretically, all owners of estates in real property 
originally derive their right thereto from the state, of 
■whose territory that property forms a part ; and, on failure 
of such owners, the property itself returns into the common 
ownership of the state. Before the state takes actual pos- 
session, bowever, there is uaiially an investigation, by suit, 
of its right to do so, called an iwjuest of office, or offiice 
found. When a state acquires property bj- escheat, it takes 
only the estate of the former owner, and holds it, or trans- 
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mits it, subject to all the burdens which attended it io bis 
hands. 

Bead 2 Bl. Coniin., pp. 244-257. 

3 Cniiae Dig., Tit. xxx, §g 5-B, 11, 33, 89. 

4 Keot Comm., Leot. Uvi, pp. 423-126. 
Will. R. P., pp. 118,117. 

3 Wash. R. P., B. iii, Ch. ii, Sec. 1. 



§ 129. Of TiUe by Accretion. AlluTion. AvnlBion. 

Title hy accretion is the title by whieb the owner of land 
acquires an estate in other land, whiuh has been grad- 
ually added thereto by the operation of natural causes. 
Tlius in allutiiott, where soil ia gradually washed upon and 
united with the shore of the sea or of a river, it becomes 
the property of the owner of the land to which it is attached. 
So islands, formed in unnavigable rivers, belong to the 
owners of one or both banks, according to their situation 
in reference to the central line of the sti-eam. So when 
a stream, running between two estates, gradually changes 
ita course, the boundary line changes with it, and one pro- 
prietor loses what the other gains. But in amtUion, or the 
sudden removal by water of large quantities of soil, and 
their deposition on or annexation to the land of another, 
the ownership of the soil thus suddenly removed is not 
changed. And where a stream suddenly changes its 
course, so as to leave a body of land, belonging to one, 
annexed to that of another without the former intervening 
current of water, the ancient boundary is not altered, but 
the whole stream becomes the property of the one through 
whose land it now flows. 

Read 2 Bl. Comm., pp. 261, 262. 

3 Kent Coram., Leot. Hi, p. 428. 

3 Waah. R. P., B. iii, Ch. ii, Seo. 4. 
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§ 130. Of Title by Abaodonment. 

Title by ahandimment is the title whereby the owner of an 
estate, which is subject to an incorporeal hereditament, 
acquires the right, without his own act, to hold his estate 
free from the burden of such incorporeal hereditament. 
This title can arise only where the owner of the incorporeal 
hereditament does some act inconsistent with the further 
existence of the same. Mere non-user is not enough to 
raise even a presumption of abandonment, unless con- 
tinued for a long period (usually twenty years) ; and this 
presumption is of little force, unless aided by acts of the 
owner of the hereditament. 

Read 3 Kent Comm., Lect. lii, pp. 418-452. 
3 Waah. R. P., B. iU, Ch. u, Sec. 5. 



S 131. Of Title by Porfeitnxe. 

Title by forfeiture is the title by which the grantor of an 
estate upon condition subsequent, or his heirs or assigns, 
on fulfilment of such conditjon, again acquires an estate in 
the property in which such conditional estate was granted, 
or again enjoys his original estate free from the limita- 
tioDB imposed thereon by the existence of the conditional 
estate. 

Wad 2 Bl. Comm., pp. 153, 267-284. 

2 Cmiae Dig., Tit. xiii. Ch, ii, § 41. 

4 Kent Comm., Lect. livi, pp. 426-42S. 

2 Wash. B. P., B. i, Ch. xiv, §§ 11-23. 



S 133. Of TiUe by Preacriptlon. 

Title by prescription is the title by which the possessor of 
an incorporeal hereditament, after a certain period of pos- 
session, acquires an estate in such hereditament. This 
title rests upon the rule of law, that such continued posses- 
sion raiset a conduaive presumption thai there has been a 
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grant of snch hereditament, to the possessor thereof, by the 
owner of the corporeal property in, or concerning, or an- 
aexed lo, which the incorporeal hereditament ia alleged to 
exist. The time, during which such possession must have 
contmued is usually fixed by statute. The possession must 
have been: (1) Adverse; i.e. inconsistent witb the enjoy- 
ment of the corporeal property by its true owner, accord- 
ing to the nature of his estate thcrciD ; (2) Under a claim 
of riffia ; 1. e. with the avowal, on the part of the possessor, 
that he has a legal right to the possession of the heredita- 
ment; (3) Continuous; i. e. without abandonment, or dis- 
use, or substantial alteration in the mode of use, on the 
part of the possessor; (4) Uninterrupted; i.e. enjoyed, 
during the whole of the required period of time, by the 
same individual posseaSor, or by a aeries of individuals, 
each claiming title through his predecessors from the orig- 
inal adverse possessor ; (5) Peaceable ; i. e. without suth 
action, on the part of the owner of the corporeal property, 
as suspends, or restricts, or terminates, or interferes with i 
the enjoyment of the hereditament by its possessor ; (6) I 
With the knowledge of the owner of the corporeal properiy. 
Read 2 Bl. Comm., pp. 263-2S3. 

3 Cruise Dig., Tit. sjcii, Ch. i. 

8 Kent Comm., Leot. lii, pp. 4il-445. 

2 Wash. R. P., B. ii. Ch. i. Sec. 3, g§ 6, 7, 17-29. 

3 Wash. K. P., B. iii, Ch. ii, Sec. 3. 



§ 133. Of TiUe by Foaseesion. 

Title bl/ possession is the title by which the possessorj 
of land, after a certain period of possession, acquires a 
estate in such land. This title rests upon the theory that 
such continued possession is inconsistent with actual own- 
ership in any one else, and upon the rule that after auch a 
lapse of time no antagonistic ownership shall be asserted ; 
but there is no presumption of a transfer of the estate from 
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the former to the present owner. In order that it may 
result in title, this possession must be; (1) Attuai ; i.e. a 
physical occnp.ition of the laud by the alleged possessor, 
or by some other person claiming title under him ; (2) 
J}ejtmle; i. e. confined withiu perceptible boundaries in 
such a manner that the preeiae extent of the physieal occu- 
pation is always ascertainable ; (3) Notorious ; i. e. ao open 
and apparent that no one, who was familial' with the land, 
could remain ignorant of such possesaiou ; (4) Continued ; 
i.e. without abandonment of the land on the part of the 
possessor, and without entrj- on the part of its true owner ; 

(6) Adverse ; 1, e. inconsistent with the seisin or possession 
of the land by its real owner, according to the nature of 
his estate therein ; (6) Exclusive ; i. e. undisturbed by the 
antagonistic occupation of any other claimant of the land ; 

(7) Uninttrrupled ; i. e, enjoyed, during the whole of the re- 
quired period of time, by the same person, or by a series of 
persons each claiming title, through his predecesaora, from 
the original adverse possesaor ; (8) Under a claim of rigid ; 

I, -with the avowal, on the part of the possessor, that he 
, has a legal right to the possession as the owner in foe-sim- 
I pie of the land itself. Snch a poaseasion justifies the pre- 
mption that tlie real owner of the land aequiescea in the 
f claim of ownership, made by him who has the actual possca- 
I Mon ; and, after the preacriiwd period of acquiescence has 
I elapsed, the law forhida the true owner to assert hia title 
t the alleged title of the possessor. And, therefore, 
baetual possessor of corporeal properfy has always a 
! thereto against all the world except the true 
dmter, when the true owner can uo longer assert his title 
tbe ownership of the possessor becomes complete and inde- 
feasible. 

Bead 2 Bl. Comm., pp. 195-199. 

3 Cruise Dig., Tit. xxsi, Ch. ii, §§ 1, 2, 6, 15-29, 

38-40. 
3 Wash. R. P., B. iii, Ch. u, Sec. 7. 
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S 134. Of Title by Marriage. 

Title bff marriage is the title by which a husband acquirea 
an estate in the real property of his wife, or a. wife acquires \ 
aa estate in the real property of lier husband. The nature J 
ami extent of this estate, during the coverture, differs in the | 
different States, and is to l>e ascertained by an exaniina- 
tjon of their statutes. Estates in dower and fay curtesy, 
which arise at the termination of coverture are held by ' 
this title, the law vesting such estates in the husband or 
wife immediately on the death of the other party to tlie 
marriage. 

Read 2 Kent Coram., Lect. nviii, pp. 129-134. 

Will R. P., pp. 205-217. 

1 Waah. R. P., B. i, Ch. is, Sec. 1. 

Reeve Dom. Rel.,pp, 27-38, 3B-59. 

Schouler Dom. Eel., pp. 142-157, 161-166, 182-188. 



§ 135. Of Title by Ezecutioii. 

Title by execution is the title by which a creditor, or 
other person, acquires an estate in such real property of a 
debtor as is sold or set off, under process of law, in satis- 
faction of a judgment- debt. In all of the States, the estate 
of a judgment- debtor in real property may be seized and 
levied on in execution, and, in most of them, a judgment 
creates a lien on such estate without the issue or levy of 
an execution. The mode of levying an execution on real 
property differs very greatlj' in different States. In some, 
the land itself is aet off and deeded to the creditor by tfae 
officer levying the execution. In others, the land is sold at 
auction by the oflicer, and deeded by him to the party 
purchasing. In others, the land may be placed by the 
sheriff in the possession of the creditor until the rents and 
profits pay the debt. By this title also are those lands ac- 
quired, wliich are sold at tax-sales to satisfy the duty owing 
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to the Btate, or at sales under a dec-ree enforcing s lien or 
an assessment. In all these cases, the estate taken by the 
creditor or purchaser is subject to all the burdens existing 
upon it in the hands of the debtor, unless there be some 
special provision of law to the contrary. 
Read 3 Bi. Comm., pp. 118, 419. 

3 Cruise Dig., Tit. liv, §§ 16-18. 

4 Kent Comm., Lect. livi, pp. 428-438. 
WiU. R. P., pp. 77-80. 

2 Wash. E. P.. B. i, Ch. it. 

3 Wash. R. P., B. iii, Ch. iii. Sec. 2. 



5 136. Of Title by Judicial Decree. 

Tide btf judicial decree is the title b3' which a person 
acquires an estate in real property as the direct result of 
judicial action. In some States, a Court of Equity has 
power to pass an estate from one person to another, with- 
out any act or voluntary acquiescence on the part of him 
from whom the estate passes. Thus, by the decree of a court 
- foreclosing a mortgage, the equitable estate of the mort- 
.gagor is divested, and the wliole estate vests in the fore- 
closing mortgagee. Thus also, by the decree of a court 
■having jurisdiction in bankruptcj', the estate of the bank- 
mpt is vested in hia trustee. The estate of a guardian, 
yrho is appoint^.d Ity a court, in the real property of hia 
ward, or of an executor or administrator, who receives 
power from a Court of Probate to convey the land of the 
intestate, is of substantially the same origin. In these 
cases, as in those of preceding titles, the estate acquired is 
only that of the former owner, with its attendant burdens 
and liabilities. 

Read 2 Bl. Coram., pp. 158, 285, 286. 

2 Cruise Dig., Tit. xv, Ch. vi, §§ 1-3. 

2 Wash. E. P., B. i, Ch. xvi, Sec. 10, §§ 10, 15. 
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g 137, Of Title by Eminent Domain. 

Tiele by eminent domain 19 the titla by which tbe govern- 
ment acquires au estate in the real property of an indi- 
vidual, when the Bame is necessary for public use. The 
right of eminent domain, or the right to take private 
property for public use, ia inherent in every government. 
A government a!so has power to exercise this right in 
favor of individuals or corporations engaged in prosecuting 
works of a quasi public nature, such as railroad, turnpike, 
and canal compatiies. But when property is so taken 
full eompeiisatiou must be made therefor to its owner, and 
that motle of taking it, which is prescribed by law, must be 
strictly followed. 

Read 2 Kent Comm., Lect. miv, pp. 333, 310. 

Cooley Const. Lim., pp. 523-571. 

2 Dillon Mun. Cor., §§ 5S3-G25. 



g 13a Of Title by Grant and Devise. 

Title by act of the parties is of two kinds: Title by 
Grant, and Title by Devise. 7'ille bt/ grant is the title by 
which a person acquires an estate in real property, through 
the present voluntary act of the previous owner of such 
property. Title hy devise is the title by which one i 
acquires an estate in the real property of another, after 
death of that other and by his voluntary- act. 
Read 3 BI. Comra., pp. 287-2S4. 

4 Cruise Dig., Tit. xxxii, Ch. i, g 18. 

4 Sent Comm., Lect Ixvii, p. 441. 
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g 139. Of Title by PubUo Grant. 

Title by grant is of two kinds : Title by Public Grant, 
and Title by Private Grant. Title hy public grant is the 
title by which a person acquires an estate in real property, 
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which had previonsly beloDged to the government, either 
of Lho United States or of one of the individual States. 
The fee of all unsold lands is either in the United States, 
or in the State where the lands are situated ; and Buch 
lands may be granted by the government to which tbey 
belong, either by special act of the legislature, or by a 
proceeding authorized by the general statutes. In the 
latter case, the transfer is usually made by an instmment 
called a Patent, signed by a person duly authorized for 
that purpose, and sealed with the great seal of the state. 
The terms of this patent, when donbtful, are construed 
in favor of the government and agflinst the grantee, ex- 
cept when the lands have been granted upon valuable con- 
sideration, in which cose the rule b reversed. A patent, 
I regularly issued, is conclusive evidence of title, and, when 
I two legal patents conflict, the elder will prevail. 
Keacl 3 Kent Conira., Lect. li. 

3 Wash. R. P., B. iij, Ch. iii, Sec. 1. 



f % 140. Of Title by Private Grant. Deeds. 

7V(fe hy private grant is the title by which one man 
acquires an estate from another, during the lifetime of that 
other and by his voluntary act. The instmment by which 
BD individual conveys an estate to another, to take effect 
during the lifetime of the grantor, is called a deed. A deed 
a. writing sealed and delivered between the parties. The 
material upon which it is written must be parchment or 
paper. It must be made by a parly able to contract and, 
where obligations are imposed by the deed on the grantee, 
to a party also able to contract. It must be upon some 
coniideration, either good, (as love and affection), or vahia- 
He, (as money or other propertj). The terms of the deed 
must be legally and orderly set forth. It must be free 
from any erasure$ and interlineations which are not explained 
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must also be ^| 
I, signing by ^| 



in writing od the face of the deed itself. 
teaied and delivered. In some of the States, signing by 
the grantor, the alleslation of his signature by one or more 
witnesses, and hia achiowledgment of the instrument as 
his deed before a magistrate, are necessary. The public 
recording of a deed is not essential to its validity, but ia 
designed to protect the grantee against tlie claims of the 
grantor's creditors, and of his subsequent bonajide purchas- 
ers or mortgagees. 

Kead 2 Bl. Comm., pp. 295-298, 305-308. 

4 CruiEe Dig., Tit. isxii, Ch. i, § IB; CI 
48, 57, 61, 73, 80, 93. 

4 Kent Coram., I^ect. Ixvii, pp. 450-459, 

Will. R. P., pp. 137, 138, 141. 

3 Wash. E. P.. B. iil, Ch. iv, Sec. 1, 2. 



g 141. Of Indentures and Deeds-Poll. 

Deeds, as to their parties, are of two kinds : Indeutures 
and Deeds-Poll. An indenture is a deed executed by two or 
more parties, and by which they contract reciprocal obli- 
gations toward each other. A deed-poll is a deed executed 
only by tlie grantor. 

Read 2 BI. Coram., pp. 2B5, 290. 

4 Cruise Dig., Tit. sssii, Ch. i, §g 21 

Will. R, P., pp. 139, 140. 

3 Wash. R, P., B. iii, Ch. iv, See. 2, 
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g 142. Of Original and Derivative Deeds. 

Deeds, as to their effect, are of two kinds : Original and 
Derivative. An original deed ia a deed which creates an 
estate. A derivative deed is a deed whicb modifies an es- 
tate already created. Original deeds are of eight kinds : 
(1) Feoffment, creating a fee-simple ; (2) Glji, creating a 
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fee-tail ; (3) Grant, creating an estate in incorporeal real 

property ; (4) Lease, creating any estate less than that of 
the grantor ; (5) Meekange, creating mutual estates in 
consideration of each other; (6j Partition, creating es- 
tates in severaltj' out of estates in joint-tenancy or in 
common; (7) Bargain and sale, creating any freehold 
estate; (8) Covenant to stand seised to uses, also creating 
any freehold estate. Of these, the first six were known to 
the common law, the last two arose under the statute of 
uses. Derivative deeds are of five kinds: (1) Release, 
which conveys to the present particular tenant the estate 
in remainder or reversion ; (2) Surrender, which conveys 
the present particular estate to the I'cmainder-man or re- 
versioner; (3) Conjirmcdion, which renders a voidable 
estate sure and unavoidable ; (4) Assignment, which trans- 
fers the whole of an existing estate; (5) Defeazance, 
which accompanies another deed, and declares certain 
conditions upon which such deed is to be defeated. 
Eead2 BI. Comm.. pp. 310-327, 338, 339. 

4 Cruise Dig., Tit. xxiii, Ch. iv, g§ 1-3, 37-45; 
Ch. V, § 1; Ch. vi, §§ 1, 15, 20; Ch. 
vii,§§l,15,23;Ch.iK,S§4-8i Ch. 
x,§2; Ch. ii,§l. 

4 Kent Comra., Lect. livii, pp. 480-406. 

Will. R. P., pp. 130-143, 107, 103, 170. 

3 Wash. R. P., B. iii, Ch. v. Sec. 1, 2. 



, 143. Of Deeds In the UmCsd States. 

In the United States, the mode of granting estates is by 
lo means uniform. Many of the common law convey- 
mces are practically obsolete. In some States, the ancient 
form of a feoffment, or a release, are alone employed. In 
others, a conveyance by bargain and sale, or lease and 
release, is stUl practised. The tendency is toward great 
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Bimplicity of form, and to a I'edactioa of the number otM 
ioatriimcDts, as far as consistent with the safety and cei 
taintf of estatos. 

Heul 4 Kent Comm., Lect. Ixvii, pp. 46B, 490, iOZ 
3 Wash. K. P., B. ui, Ch. v, Sec. 3. 



144. Of the FartB of a Deed. 

7%B parlt of a deed are eight; 77ie Premises, describ-^ 
ing the parties, the considei'alioD and the property ; 
ffabeadttm, describing the estate granted ; T^e Tenendum,^ 
declaring the tenure on which the estate is to be held ; 7%r*l 
Reddendum, describing the matters reserved to the grantor 
out of the estate gi-anted; The Conditiom ; Tke Covenant of 
Warranty ; The oilier Covenants ; The Conclusion, embracing 
the execution, attestation, and acknowledgment, ^ot a 
these parts are necessary in every deed, but when necessary 
tliey should occupy their proper relative positions. 
Read 2 Bl. Comm., pp. 298-301. 

i Cruise Dig., Tit. Ktiii, Ch, ii.§§ 62-71. 
4 Kent Comra., Lect. livii, pp. 400-480. 
3 Wash. R. P., B. iii, Cb. v, Sea. 4, 5. 



g 145. Of tile Construction of Deeds. 

A deed is construed according to the intent of the parties, 1 
80 far as the same can be ascertained from the terms of I 
the deed itself. When the terms are doubtful, it ii 
strued in favor of the grantee and gainst the grantor. 
A grant of a principal thing carries whatever incidentals 
may be necessary to its enjoyment, provided they belong 
to the grantor. 

Read 2 Bl, Comm., pp. 379-381. 

4 Cruise Dig., Tit. 3a»i. Ch. xix. §§ 1-25, 81. 40. ' 

4 Kent Coram., Lect. Ixvii, pp. 467, 408. 

3 Wash. R. P., B. iu, Ch. v, Sec. 4, §§ 34-50, 61-83. J 
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S 146. Of tbe Ezeoation of Deeds. 

A deed may be made by the grantor himself or by bis 
duly authorized attoroey. When tbe grantor is unable to 
read, the deed should be read to bim before its exeention, 
though a grantor is always presumed to know the contents 
of his deed, and cannot avoid it after delivcrj-, except for 
fraud practised upon bim in procuring it. 
Kead 2 Bl. Comm., pp. 304-308. 

4 Cruise Dig,, Tit. usii, Ch. ii. § 72. 
3 Wash. R. P., B. iii, Ch. iv, Sec. 2, §§ 12, 13, 
17, 18. 



5 147. Of the Delivery of Deeds. 

The estate passes by t/ie delivery of the deed, and unless 
the deed be delivered during the lifetime of tbe grantor it 
I will be of no effect. But the delivery may be made either 
I to tbe grantee himself, or to some third person ivith in- 
I stmctiona to deliver the deed to the grantee upon the ful- 
filment of some condition, or at some future time, or at 
the death of the grantor; and, when it is finally delivered 
to tbe grantee and accepted by him, tbe delivery is re- 
garded by law a9 having taken place at the date of its 
delivery to tha third person by tbe grantor. 
Kead 2 Bl. Comra., p. 307. 

4 Cruise Dig., Tit. xxxii, Ch. ii, §§ 80-32. 
4 Kent Coram., Lect. Ixvii, pp. 454-450. 
Will. R. P.. p. 138. 
3 Wash. R. P., B. iii, Ch. iv, Sec. 2, §§ 2(M8 a. 



Ui Ua Of a Wm of Lands. 

The instrument, by which one individual conveys to an- 
other an estate in real property, to take effect after the 
death of the former, is called a will. A wiU devising lands 
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most be in writing, and signed by the testator. In nearly 
all the States, it must be witnessed by persons who sub- 
scribe tbeir names, as such witnesses, in the testator's pres- 
ence. In some of the States, it must also be sealed. The 
testator, at the time the will ia made, must be of the age re- 
quired by the law of the State ; must be of suffltient mind 
and memory to understand the nature of his property, the 
proper objects of his bounty, and the character of the act 
in whicU he is engaged ; and must not be under legal dis- 
ability. 

Read 2 Bl. Comm., pp. 370-379, 496-503. 

6 Cruise Dig., Tit. iixviii, Ch. i,§§ 10, 13-15; Ch. 
ii, §§ 2, 5, 7, 10, 12 ; Ch. v, §§ 2, 4, 
6-9, 14. 

4 Kant Comm., Lect. btviii, pp, 501, 505. 513-^20. 

Will. R. P., pp. 180^190. 

a Wash. R. P., B. iii, Ch. yi, §g 1-18. 

1 Kedfield Wills, Ch. iy, v, vi. 



^ 149. Of the Revocation of Wills. 

A will may be revoked by the testator, during his life- 
time, either by destroying it, or by making a later will 
containing words of revocation, or by his marriage and the 
birth of a child. The devise of specific property is also 
revoked, if the testator alienate such property before hia 
death. 

Bead 2 Bl. Comm., p. 376. 

e Cniiae Dig., Tit. ixxviii, Ch. vi, §§ 1, 3, 39, 63, 77. 

4 Kent Comm., Lect. Ixriii, pp. 520-534. 

Wai. R. P., pp. 101-104. 

8 Wash. R. P., B. iii, Ch. vi, §§ 32-42. 

1 RedHeld WiJls, Ch. vii. 
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§ 150. Of the Constmctloii of Wills. 

A will IB construed according to the intent of the testa- 
tor, and, ia order to do this, courts will sometimes cbange 
the words of the will, by eubstituting one for the other. 
The construction is also made upon the entire will, not 
merely upon disjointed parts of it, and wheru there are two 
i, repugnant to each other, the kttor will control. 
t]Bead 2 Bl. Comm., pp. 879-382. 

6 Cruise Dig., Tit. iixviii, Ch. is, §§ 1-12, 15, : 

25-27. 
i Kent Comni., Lect. Ixviii, pp. 534-512, 
Will. R. P., p. 105. 
8 Waah. R. P., B. iii, Ch. vi, §§ 23-30. 

1 Redfield Wills, Ch. ix. 
IJarmau Wills, Ch. iv, xvi. 

2 Jarman WlIU, Ch. li. 



2, 15, 13, 

I 



S X51. Of Devisable Estatea. 

The owner of any estate in fee-simple, whether legal or 
equitable, may by devise dispose of his whole estate, or 
create leaser estates out of it at his pleasure. The estates 
BO created vest immediately on the death of the testator, 
and, when the will is admitted to probate, it relates back 
to that event. 



Read 2 Bl. Comm., p. 502. 
eCniiBeDig.,Tit. XXX 



i, Ch. i, § 18 ! Ch. iii, §§ 1- 



4 Kent Comm., Lect. lOTiii, pp. G10-B13. 
8 Wash, R. P., B. iii, Ch. vi, §§ 10, 31. 
1 Jarman WlUb, Ch. iv. 



CHAFfEK XI. 

OF ESTATES IN PERSONAL FBOPEKTT. 

S 152. Of Chattels. Chattels Real. Chattels Feraonal 
Personal property is also known as challeU. Chattels, aa 
to their legal character, arc of two kinds : Chattels Real, 
aod Chattels Personal. A chattel real is a personal catote 
in real property, and is so called because the estate is a 
chattel, though the propei-tj- be real. A chattel personal is 
any property whatever, except real property or some cstats J 
therein. 

Bead 3 Bl. Comm., pp. 381-383. 

Will. R. P., pp. 1-3. 

2 Kent Comm., Lect, kskv, pp, 340-342- 



g 153. Of Chattels Personal. Choses In PoaseaBlon and 
in Action. 
Cliattek personal are commonly called choses, and are of 
two kinds : Choses in Possession, and Choses in Action. A 
chose in possession is a chose of which the owner has the 
actnal possession ami enjoyment. A chose in action is a 
chose, to the possession of which the owner has a right, 
and yet of which he has not the actnal possession. It is 
so ealicd because an action, or suit at law, may bo neces- 
sary in order to reduce it into actual possession. The 
amount of money due by one man to another on a debt, 
and the damages to which the injured partj' is entitled on a 
breach of contract, are instances of choses in action. Tlie 
same name, chose in action, is, however, frequently applied 
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incorporeal right of the ci-editor to collect hie Jebt, 
I and to the right of the promiseB to damages against the 
I promisor. By a, still greater latitude of speech, it is some- 
\ times used to denote the written evidences of these in- 
I corporeal rights, sucli as bills, notes, bonds, and other 



Read 2 Bl. Coram., pp. 389, 397. 
Will. P. P., pp. 4-e, 9, 143. 
2 Kent Coiniu., Lect. xsiv, p. 351. 



§ 154. Of Bstates in Chattels PersonaL 

Estates in chattels personal are of two kinds : Absolute 
I and Qualiiied. An ^bsolule eslnie in chattels personal is fincb 
E an estate as caonot be lost witboot the act or default of the 
I imner. A qualified estate in chaads pmsonal is such an es- 
L tete 88 may be lost without the act or default of the owner. 
■ Most estates in chattels personal are absolute estates. 
Read 3 Bl. Coram., p. 3S9. 

2 Kont Conim., Lect. sxxv, p. 3J7. 



§ 15S. Of Qaallfied listates In Cbattels Personal. 

The liability of an estate in chattels personal to bo lost, 
without the act or default of the owner, ari-cs either from 
the nature of the chattel itself, or fiom the existence of 
other estates in the same chattel. Certain kinds of per- 
sonal property are, in their very nature, incai>able of ab- 
solute ownership. Such are the elements of air, light, and 
water, and animals ferm natures. These belong to a man 
while they are in his actual possession, but, in the course of 
lature or by their own volition, they may escape from 
, and when thcj' do so his estate in them is gone. 
Other kinds of personal property are capable of absolute 
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ownership ; but while in these one man may have an ab- 
solute estate, which he maj, at any time, assert to the ex- 
clusion of all others, another man may have, temporarily, 
a special estate therein, liable to be defeated by the 
aasortion of the absolute estate. Such a special, or quali- 
fied, estate is that of the borrower, hirer, or pledgee of a 
chattel personal, of a common carrier in the goods carried, 
or of a sherifl in chattels attached or levied on in eseeu- 

Kead 2 BI. Comni., pp. 389-306. 
Will. P. P., pp. 21-30. 
2 Kent Comm., Leot, ixxv, pp. 347-330. 



§ 156. Of the Tenare, Time, and Tenanoy of Estates in 

Chattels Feraonal. 
A ciiattel, whether real or personal, is not inheritable, 
and no estate in fee, as such, can be created therein. The 
absolute ownership of a personal chattel is, however, an- 
alogous to an estate of fee-simple in lands, and the person, 
having such ownership, may grant to another an estate in 
such chattel, for life, for years, or at will. Particular es- 
tates, with remainder following, may also bo created in 
chattels personal, wherever the use of such chattels does 
not consist in their consumption. Estates in chattels per- 
sonal may also ba held in severalty, joint- tenancy, or in 
the same manner, and subject to the same 
1 rules, as in estates in real property. 
Read 2 Bl. Comm., pp. 398, 399. 
Will. P. P., pp. 18G-222. 
2 Kent Comm., LecC. xxjlt, pp. 350, 352-3(34. 
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CHAPTER XII. 



OF THE TITLE 1 



I 



i 157. Of TiUe by PrerogaUve. 

Title to estates io chattels, real or personal, is of three 
Iriada : Title by operation of law ; Title by the sole act of 
the present owner ; and Title by the joint act of the present 
and the former owner. Title by operation of law is of five 
kinds: Title by Prerogative; Title by Forfeiture; Title 
by Succession; Title by Mamage ; and Title by Judicial 
Decree. Title bff preroffoiive is the title bj' wliich the gov- 
ernment acquires an estate in such private personal prop- 
erty as may be necessary for the public use. By a riglit, 
akin to that of eminent domain, a government may take 
personal property, whenever wanted for public use, upon 
making cine compensntioa therefor. By the right of taxa- 
tion, a right also inherent in every government, imposts 
and duties may be levied upon its subjects, so far as may 
be neceeaary to carry on the functions of such government. 
, Goods taken from the enemy in time of war, goods waived 
or scattered by a thief in his flight when no owner can ho 
found, wrecks found at sea or on shore when no owner 
appears, estrays or cattle whose owner is nnbnown, also 
Q&ually vest in the state, and may be granted by it to indi- 
viduals, either by some special act or by provisions in the 
general statutes. All sucli property ia acquired by pre- 
rogative. 

Read 1 Bl. Comm., pp. 290-2flO. 

2 Bl. Comm., pp. 408-411. 

2 Kent Comm., Lect. xssvi, pp. 357-360. 

Cooley Const. Lira., pp. 470-521. 



BLEMENTAST ] 



g 153. Of TiUe by Forfeiture. 

Title by forfeiture is the title by which an estate in y 
Bonal property 13 acquired as a consequence of some fault 
or crime on the part of ita former owner. By this title fines 
and peoalticB for crime, and in some cases the implements 1 
of crime, vest in the govemmeot. Conditional estates inil 
chattels, as in real property, may be forfeited by breach of T 
condition ; and the misuse of a chattel, by a person hav- 1 
iag a qualified estate therein, will sometimes determine his 1 
eotat« in favor of the absolute owner. 



a_2 Bl. Comm., pp. 420, 421. 
2 Kent Comm., Lect. xxsrii 
1 IliU. Torts, Ch. i, §§ 20, 2 



5-387. 



§ 159. Of Title by Succession. 

l^tk hj succession is the title by which the personal rep- 
resentatives or saccessora of a former owner of personal 
property acquire an estate in the same. Such is the title 
by which the successive members of a corporation acquire 1 
its property and franchises fmin their predecessors. Tnfl 
judgment of law. a corporation never dies, and property, I 
once vested in it, continues to belong to it, although the | 
persons, who composed it at the time such property v 
acquired, have ceased to be its members. When new'J 
members succeed the old, they therefore succeed to Iha I 
property and corporate rights which their predecessors, : 
such members, obtained and enjoyed, and the title of enchfl 
new members is a title by succession. By the same titl»l 
also are the remaining goods and chattels of a deceaaedJ 
intestate vested in hia personal representatives, after ad- J 
ministration on his estate, and the distribution tliereof. 
Eead 2 BI. Comm., pp. 430-t33, 515-520. 

2 Kent Comm., Lect. xxxvii, pp. 420-436. 
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16a Of Title b7 Mairlage. 

Title by marriage is tbe title by which a husband ac- 
quires aa estate in tbe personal property of the wife, or by 
■which the wife acquires an estate in the personal property 
of hor hneband. The entire pertonal esiale of the m/e was 
formerly vesteil, by her marriage, in the busbaiid. ITer 
efiosei inpostesiion became absolutely and immediately his. 
ffer cAoies in action became his if reduced bj- him to pos- 
session, or in any other way converted by him to his 
separate use. I/er chatlda real he could disjxtse of at his 
pleasure, or they might be taken for his debts. The renls 
and profits of her real estates were also his, as *eU as all 
tbe avails of her pei'sonal skill ani) labor. The wife, on 
tbe other hand, acquired no rights in the personal prop- 
I erty of the husband during the coverture, except to those 
[ articles of clothing and ornament (called her parapkema- 
Ua), which were purchased by him for her use. After the 
c«BBatioo of the coverture by hia death, she became enti- 
tled, if he died intestate, to sacceed to a certain propor- 
tion of his personal estate. In most of the States, these 
L Tales of the cominon law have been greatly modified by 
fotatotes. 

d 2 Bl. Comm., pp. 433^36, 515, 
Will, P. P., pp. 2T3-2Si. 
2 Kent Comm., Leot. ixviii. pp. 130-143. 
Reeve Dora. Rel.. pp. 1-27, 37-39, 60-83. 
Schouler Dom. Rei., pp. 111-142, 158-163, 1G8-17B. 



§ 161. Of Title by Judicial Decree. 

Title by judicial decree ia the title by which a person ac- 
quires an estate in personal property, as the direct result 
of judicial action. When the owner of personal property 
s recovered and collected damages, in an action of tres- 

s or trover, from one who has wrongfully dispossessed 
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him of snch property, the defendant in such action b&- 
comea the owner of such property, by virtne of the jodg- 
ment mid executioa against him. Damages recovered in 
an action of tort, and costs or penalties recovered in any 
form of action, are acquired by the aame ittle. Upon the 
involuntarybankraptcyof a tradesman, his personal estate 
is transferred to his assignee, by the judicial action which 
determines him to be bankrupt and appoints his assignee. 
Tlie administrator of the estate of a deceased intestate 
becomes, for the time being, the owner of such decedent's 
personal property, by virtue of the decree of the probate 
court appointing him to administer thereon ; and a guar- 
dian, appointed by a court, derives his title to the personal 
estate of his ward from the same source. 

Bead 2 Bl. Comm., pp. 438-439, 485, 486. 
Will. P. r., pp. 42, 47, 258. 

2 Kent Comni., Lect. xixvii, pp. 387, 868,390,408. 
1 mil. TorU, Ch. i, g§ 40, 41. 

3 Para. Cout., Part ii, Ch. lii, Sec. 8, 9, 10. 



I 



§ 162. Of Title by Oocuponcy, 

Title by the sole act of the present owner is of three 
kinds : Title by Occupancy ; Title by Accession; and Title 
by Creation. Title by occvpancy is the title bj' which a per- 
son acquires an estate in such personal property as, at the 
time of such acquisition, belonged to no one. The ele- 
ments of light, air, and water, animals /era naiura, goods 
abandoned and found on the surface of the earth, are the 
principal classes of property acquired by occupancy. 

Bead 2 lil. Coram., pp. 400-404. 

2 Keut Comm., Lect. xxxvi, pp. 355-3GD. 
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'.^163. Of Titla by AQcesBlon and Confusioa. 

TYtle 6y acceiaion is the title by which the owner of per- 
sonal property acquires an estate ia such other personal 
property, as ia naturally or artificially produced by, or 
I united to, his own. The owner or hirer of animals is en- 
i lo their progeoy produced during Ills ownership or 
I tcmt. When materials, belonging to one person, are used 
I in the construction of an^rtlcle, by another person who 
I furnishes the principal materials, the article eonstrueted 
I belongs to the latter. If an artist paints a picture on the 
I canvas of another, the whole belongs to tbe artist. In 
these, and all other instances, the owner of the principal 
[ article becomes the owner of the accession. Akin to 
[ accession is confusion, which occui-s when one person wil- 
I fiilly so mingles his own goods with those of another, that 
1 they cannot be distinguished from each other. In such 
' eases, if the intermixture was by consent, eaeii has his pro 
rata interest therein. But if the intermixture was not by 
consent, the wrong-doer loses his property, and the other 
3 entitled to the whole. 
Read 2 Bl. Comm., pp. 404, 405, 407. 

2 Kent Comm., Lect. sxxvi. pp. 300-365. 

2 Pars. Cent., B. iU, Ch. li, Sec. 5. pp. 131-137. 



|1 164. Of Title by Creation. 

Title by creation is the title by which a person acquires 
Ban estate in such personal property as owes its existence 
|.or valne to his skill and labor. The principal classes of 
roperty acquired by this title are inventions and literary 
Ppropertj. An invention is any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new 
and useful improvement on any art, machine, manufacture, 
or composition of matter, not before known and used. 
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Literary/ properly consists of the sentiments and language, 
of books or other writings, the original designs of maps, 
charts, prints, cuts, or engmvings, and the arrangement 
and composition of pieces of music. Both inventions and 
literary property belong solely to the author, as long as 
they are kept within his exclusive posaeasion, but when 
circidated abroad, with his consent, become common prop- 
erty, and subject to tile free use of the community. For 
the protection and cneouragement of authors, however, the 
law now so provides that the beoefits of tlieir inventiona 
or literary compositions may be secured to them, and that 
the public may, at the same time, enjoy the results of 
their literary or inventive ekdll. This is done, in the case 
of inventions, by what is called a patent, wtiich is a grant 
by the state of the exclueive privilege of making, using, 
and vending, and authorizing otbers to make, use, and 
vend, an invention ; and, in the case of hterary property, by 
what is called copyright, which is a grant of the exclusive 
right of printing, reprinting, publishing, and vending the 
productions, in which such literary property is contained. 
In this country, both patents and copyrights arc granted 
by the United States, under the provisions of the Acts of 
Congress relating thereto. 

Bead 2 BI. Comtn., pp. 4OJ-'107. 

WiU. P. P., pp. 171-185. 

2 Kent Coram., Leot. sssvi, pp. 365-384. 

2 Pars. Coiit., B. iii, Ch. xiii, liv. 



§ 163. Of Title by Gift. 

Title hy the joint act of tho present and the forma 
owner ia of three kinds : Title by Gift ; Title by Testar 
mcnt ; and Title by Contract. TitU by gifi is the title by 
which a person acquires an estate in personal property, 
through the immediate, voluntary, and gratuitous tronsibi 



\ 



\ 
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^1 thereof to him, by its Tonner owner. Gifts are of two 
™ kinds J gifts inter vivos, and gifts cama mnrlis. A gift 
inter vivos has no reference to the future, but goes into 
immediate and absolute effect. A gift causa mortit is a 
giit made by the donor in his Inst illness, or in contempla- 
tion and expectation of death, to be effective if he then 
dies, but, if he recovers, to be void. To both these kinds 
of gifts delivery is essential. If the property ia subject to 
actual delivery, it must be ao delivered. If not subject to 
actual deliverj', there must be some act equivalent to it, 
whereby the donor parts not only with the possession, but 
with the dominion, of the property. If the gift be a chose 
in action it must be transferred by an assigoment, or by 
some act equivalent thereto. When a gift ia once per- 
fected it is irrevocable, unless prejudicial to creditors, or 
unless the donor was under a legal incapacity, or was cir- 
camvented bj' fraud. 



I cui 



Kead2 BL Comm., pp. 440-442, 514. 
Will. P. P., pp. 32-31, 237. 
2 Kent Comm., Lect. xxiviii, pp. 437-448. 
IPsrs. Cont.,B. i, Ch. iv. 
2 RedfieU Wills, Ch. wi. 



§ 166. Of Title by Testament. 

Title hi; testament is the title by which one person ac- 
quires an estate in personal property from another, after 
the death of that other, and by his voluntary act. A tes- 
tament is a will operating upon personal property alone. 
Such a will was formerly good when made by parol, in 
I Trhich case it was called a nuncupative will. In later 
I times, parol wills were discouraged, and justified only in 
cases of great necessity, as of a soldier in actual military 
service, or of a sailor while at sea. The property disposed 
of in a testament is called a legacy, and the person, to 
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nhom it is given, is known aa a legatee. Although givMi 
absolutely by the will, such legacy is nevertheless condi- 
tioDal in its character ; for if the debts due by the ti 
exceed the amount pronded hy him for their payment, 
the legacies may be abated, io part or entirely, according 
to the amount required to pay the debts. If a legatee dioa 
before the testator, the legacy is lost or lapsed^ and sinks 
into the residue of the estate. The assent of the executor 
is necessary to perfect the legal title of the legatee, and 
where the executor unreasonably withholds snch assent, 
he may be compelled to yield it by decree of a court of 
equity. Legacies are ordinarily payable one yeai' after the 
decease of the testator. 

Read 2 Bl. Comm., pp. 480-520. 
Will. P. P., pp. 233-255. 
4 Kent Comm., Lect. Ixviii, pp. 516-518. 

1 Redfield Wills, Ch. vi. 

2 Kedfield Wills, Ch. xiii, Sec. 8, 14, 18, 17. 



§ 167. Of the RequiBltes of a Teatament 

The requisites of a will of personal property, as well as 
the mode and time of the vesting and payment of legacies, 
arc now usually detei-mined by statute in the different 
States. The rules, concerning the execution and construc- 
tion of a written testament, are generally the same as those 
governing a devise. 

Bead 1 Redfield Wills, Ch. ii, iv, v, vi, vii, ix. 



§ lea Of Title by Contract. 

Tilh by contract is the title bj- which a person acquires 
an estate in personal property, through the transfer thereof 
to him by another person, for a valuable consideration. A 
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contract is an agreement between two or more peraone, 
upon Bufflcient consideration, to do or not to do a particu- 
lar tUiug. Four things are necessary thereto ; (1) Parties 
able to contract ; (2J A sufBcient consideration ; (3) A 
Bubject-mattcr to be contracted for; (4) An actual con- 
tracting by proposal on the one side and acceptance on 
the other. 

Bead 2 Bl. Comm., p. 443. 

1 Para. Cont, Pielim. CIi., Sec. 2, 3. 



S 169. Of tbe PartleB to a Contract. 

Any person, not debarred therefrom by law, may make 
a contract. An infant cannot bind himself by any con- 
tract except for necessaries. A married woman, not aban- 
doned by her husband, can make no contract except as to 
her sole and separate estate, unless empowered so to do 
by statate. Insane persons, unApersons under guardianship, 
are alao usually nnable to contract. 

Bead 1 Bl. Comm., pp. 442-445, 465, 466. 
2 Bl. Comm., pp. 290-293. 

2 Kent Comm., Leet. xxviii, pp. 150-161; Lect. 
xiii, pp. 234r-243; Lect xxxix, 
pp. 450-453. 
IPara.Cont, B. i, Ch. xvii,Sec. 1, 3,5-fl; Ch.xviii, 



i 17Q, Of the ConBideration of ContiaotB. 

TTie consideration of a contract must be both Taluablc and 
lawful. Any benefit arising to the partj- promising, or 
any prejudice to the party to whom the promise is made, 
U a sufficient cousi deration. Mutaat promises, made at 
the same time, are sufficient considerations for each other ; 
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aod s mbaating legal ob^a&m to do a 

ficieni consideration for a promise tu ilo it. 

Read 2 BL Comm., pp. A- 11 - H 6. 

^rm. P. P.. pp. 62-66. 

2 Kent Comni,, Led. ttt 

I Pare. CoBt., B. ii, Ch. i 



{ 171. Of the Snbject-Matter of ContxactB. 

75e tttbjeet-ntatter of a contraet may be either some es- 
tate in real property, some risible and taogible chattel, 
some exercise of skill Dud labor, some forbearance of aa 
eziating right, or aoy other matter beaeficial to tbe person 
to whom it is to be givea or for whom it is to be done. In 
all cases, this subject-matter is property, whether it be a 
material object, or a mere right and obligation. 
Bead 2 Bl. Comm.. p. 446. 

I Para. Cont., B. iii, Ch. i. Prelim. Rem. 




§ 172. Of tbe "Meeting ol the Minds." 

The actual contract consists in the meeting of 
of the parties apon tbe same thing, and in tbe sa 
Id other words, the thing, intended to be proposed and actu- 
ally proposed on one side, must be, in all material respects, 
the verj- thing intended to be accepted and actually ac- 
cepted on the other. In the absence of this meeting of 
minds there can be no contract. 



mindt I 



Kead 2 Kent Comm. , Lect 3 
1 Pare. Cont., B. ii, CI 



:, p. 477. 



Contracts may be either oral or in writing. Where they 
ire in writing and under seal, they are colled speeialtiet ; 
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whcD not undcrseal, thcjare called simple contracts, Cer- 
tiun contracts are, by the Statute of Frauds, 20 Charles 11. 
c. 3, rripiiredto be in wriling. Among these are : (1) Con- 
tracts for the sale of any interest in lands ; (2) Contracts 
that cannot be performed within one year from tbeir date ; 
(3) Contracts binding an executor or admiulstrator to pay 
a debt of his decedent out of his own estate ; (4) Contracts 
to answer for the debt, default, or miscarriage of another; 
(5) Contracts made upon consideration of marriage. The 
principal legal difference, between a contract under seal 
and one not under seal, is that in the former the seal im- 
ports a BiiJEuicnt consideration. 

Read Will. P. P., pp. 62, 66-70. 75. 

2 Kent Comm., Leot. xssix, pp. 430, 510-513. 

1 Pars. Cont,, Prelim. Cli., Sec. 3. 

3 Pars. Cont., Part ii, Ch. v. 

$ 174. Of Express and Implied Contracta. 

Contracts are said to be express when the mutual promises 
of the parties arc declared, in so many words, either orally 
or in writing. They are implied when the law presumes 
the existence of such promises from the acta or circum- 
stances of the parties. 

Read 2 HI. Comm., p. 443. 
Will. P. P., p. 61. 

2 Kent Comm., Lect. xxsis, p. 450. 



§ 17S. Of Executed and Executory Contracts. 

Contracts are said to be executed when the thing, agreed 
to be done, has actually been performed. They are execu- 
tory when the thing to be done has not been performed. 
A mutual contract may thus be executed as to one party, 
and remain executory as to the other. 
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g 176. Of The Validit7 and Constructioii of Contracts. 

The validity and construction of contracts are governed by 
the kx loci contractus, or tbe law of the place where the 
contract is made and is to be performed. If made ia one 
State and to be performed in another, the general rule is 
that the law of the State, where it is to he performed, will 
govern it. When a contract is broken, the remedy for such 
breach is governed by the lex fori, or law of the place 
where the suit is brought. 

Read 2 Kent Comm., Lect. xxiis, pp. 453-463. 
2 Para. Coat., Part ii, Ch. i, ii. 



§ 177. Of Contracts of Sale. 

The priDcipal contracta, by which estates in personal ' 
property may be acquired, are the following: Contracts of 
Sale ; Contracts of Bailment ; Contracta of Agency j Con- 
tracts of Partnership ; Contracts of Insurance ; Contracta j 
of Indorsement ; and Contracts of Guaranty or Suretyship. ' 
A contract of tale is a contract by which the ownersiiip of 
some speclflc existing chattel is transferred from one per- 
son to another, in consideration of some specific price or 
recompense in value. Where this price or recompense is 
in money, the contract is a sale proper; whei-e it is in 
goods, it is exchange or barter. All personal property which 
is bought and sold, or manufactured to oixlcr, and all loaned 
property, whose nse consists in ita consumption and for 
which a like quantity of the like property is to be returned, 
are acquired by this title. 



Head 2 Bl. Comm., pp. 440-151. 
Will. P. P.. pp. 34-41. 
2 KentComra., Lect. itxiis 
1 Pars. Cont.,B. iii, Cii. iv 



pp, 468-477, 402-552, 



TITLE TO ESTATES IN PEB80HAL PBOPEETY. 105 



I 
I 



§ 17a Of Contracts of Bailment. 

A contract of baUmenl is a contract by which the possession 
of some specific existing cliattel is transferred from one per- 
son to another in trail, in consideration that the trust shall 
be duly executed, and that the chattel itself shall be re- 
stored to the owner by the bailee, as soon as the purposes 
of the bailment aliall be fulfilled. This contract is of five 
Itinda: (1) DeposUam, a bailment of a chattel to be kept 
for the bailor aud returned upon demand without a recom- 
pense ; (2) Mandatum, a bailment of a chattel to one who 
undertakes, without recompense, to do some act for the 
bailor in respect to the thing bailed; (3) Commodalum, a 
bailment of a chattel, for a certain time, to be used by the 
bailee without paying for its use ; (4) Pignta, a bailment 
of a chattel by a debtor to his creditor to be kept by the 
creditor till the debt be discharged; (5) Locaiio, a bail- 
ment of a chattel to one who is to enjoy the temporary use 
thereof and pay, for such use, a reasonable compensation 
to the bailor, or who is to expend labor or services thereon 
and receive, for such labor or services, a reasonable com- 
pensation from the bailor. 

Eead 2 Bl. Comm., pp. 451-i53. 

WUI. P. P., pp. 24-26. 

2 Kent Comm., Lect. xl. 

2 Purs. Colli., B. iii, Ch. xi. 



S 179. Of Contracts of Agenoy. 

A contract of agency is a contract by which one person 
appoints another to act for him in the transaction of some 
business, and by which that other undertakes to transact 
snch business properly, and to render an account thereof. 
Agents are of two kinds : general agents, who are appointed 
to do all the business of the principal of a particular kind 
or at a particular place, and whose acts bind the pnnci- 
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pal as long aa they are within the general scope of 
authority, even though they are contrary to his private 
inatractiong ; and special agettta, who aro appointed for a 
particular purpose and under a limited power, and whose 
acts do not bind the principal when they exceed that 
power. The contract of ageucy may arise from an express 
agi'eement, or it may be implied from the conduct of the 
parties. 

Eead 2 Sent Comm., Lect. xli. 
1 Pars. Cont., B. i, Ch. iii. 

g 180. Of Contracts of Fartnerabip. 

A contract of partnership ia a contract by which two at' 
more persona noite their property or labor in some lawflU 
business, and agree to divide the profits, or bear the loss, 
in certain proportions. By thia contract each partner 
acquires an intereat in all the partnership property, be- 
comes reapoEsible for the partnership engagements, and la 
empowered, in transactions relating to tlic partnership, to 
hind by his acts the other partners as well aa himself. 
Read 3 Kent Comm., Lecb. xiiii. 

1 Pars. Cont, B. i, Ch. xii. 

Walker Am. Law, §§ 36-100. 



g 181. Of Contracts of Insurance. 

A contract of insurance is a contract by which one person, 
in consideration of a stipulated premium paid to him by 
another, undertakes to indemnify that other against certaiu 
injuries to his property, or to pay to him, or his legal repre- 
sentatives, a certain sum of money upon the occurrence of 
some specified event. Fire and marine insurance are con- 
tracts to indemnify the assured against loas or damage to 
his property from fire, or from the perils and dangers of the 
aea. Life and accident insurance are contracts to pay cep- 
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tain sums of money, npon the death or accidental injury of 
some particular person. Besides these, there are other 
forms of contract, resulting tu tlie existence of aimmlies or 
endowments, which are osually classed under the general 
name of insurance. 

Read Will. P. P., pp. 133-130. 

3 Kent Coram., Leot. xlvili, 1. 

2 Para. Cont., B. iii, Ch. xvii.xviii, xix. 

S 182. Of Contraota of Indorsement. BUla and Notes, 
A contract of indorsement is a contract by which the 
holder of a negotiable bill or note agi'ces with another per- 
son, to whom, at the same time, he transfers the right to 
the sum of money named in sucli bill or note, that he will 
himself pay that sum to such pei'son or his assigns, in case 
the prior parties to the bill or note fail to pay it when it 
becomes due^ A bill of exchange and a promissory note are 
both, in effect, wiitten promises to pay a definite sum of 
money after a definite period of time. Such a bill or note 
is negotiate when made payable " to bearer," or " to or- 
der ; " in the former case, the rights arising under it being 
transferred by mere delivery of the instrument itself, in the 
latter, by ita indorsement and delivery. Indorsement con- 
sists iu the writing, by the holder, of his name across the 
back of the bill or note ; and from this, when followed by 
delivery, the law implies (unless the contrary appears in 
writing in connection with the indorsement) an agreement, 
on his part, with all snbsequent bona fide holders of the 
bill or note, that it shall be paid at maturity, provided 
the requisite demand bo made, and notices given, by 
the person who shall then be the holder thereof. 
Bead 2 BL Coram., pp. 43Q-4T0. 

Will. P. P., pp. 72-75. 

8 Kent Comm., Lect. xliv, pp. 71-121. 

1 Para. Cont,, B. i, Ch. xvi. 
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retrshlp. I 

a contract by 1 



S 183. Of Coatiacts cf Goaranty and SnretTshlp. 

A contract of guaranlif or iarett/ship is a contract by 
which ODC persoD agrees with another to pay a debt, or 
discharge an obligation, due fiom some third person to 
that other, in t-ase such third iKTson shall fail to pay or 
discbai^e the same. This contract somcwiiat resembles 
that of indorsement, bnt it is not restricted, like that, to 
negotiable paper, nor are the rights and liabilities of the 
parties thereto, in all respects, the same. 
Keod Will. P. P., pp. 98^100. 

3 KeQtComm.. Lect. stiv, pp. 121-121. 
2 Para. CoQt,, B. iii, Ch. i 




% 184. Of Collateral Contracts. Debt. Wairantr. 

In addition to these contracts, bj- which an estate in 1 
personal property may be originally acquired, there are | 
others, collateral to or resulting from these, by whicb A 
additional, though not independent, rights may be ob- f 
tained. Such is the contract of warranty, by which the 
vendor of chattels agrees with the vendee that the chattels 
sold are of a given quality and qiianlity, and which is col- 
lateral to the contract of sale. Such also is the eoTttraet of 
debt, by which one person agrees to pay to another a cer- 
tain sum of money ; and which results from a contract of 
sale where the price is not immediately paid, or from a 
contract of bailment whereby compensation becomes due 
to either party, or from any other contract, the fulfilment 
of which, on one side, creates an obligation, on the other, 
to pay a definite sum of money. 

Itead 2 Bl. Comm., pp. 451, 48i-466. 

8 HI. Comm., p. ICu, 

Will. P. P., pp. 293,294. 

2 Kent Comm., Lect. xxxix, pp. 478-181.^ 

1 PntB. Cont., B. iii, Ch. v. 
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CHAITER Xni. 



OF THE RIGHTS iniSISG FROM TirS REI-ATION OF HUSBAND 

g 185. Of the CoRtraot of Marriage. 

The relation of busband ami wife is created by marriage. 
In the eye of tlie law marriage is a civil contract, ami, like 
any other contract, it requii'ca parties able to contract, a 
sufficient consideration, a subject-matter to be contracted 
for, and an actual contracting. 
KeadlBI. Conim.,p. 433. 

Keeve Dom. Rel., pp. 1!)5, 198. 
Schouler Di>m. Rel., pp. 22-25. 
1 Bish. Mar. and Div., B. i, Ch. i. 



§ 186. Of the PartieB, Coasl deration, and Sabjeot-Mat- 
ter of the Contract of Marriage. 
Any person may contract in marriage who ia not de- 
ban-ed therefrom by law. Persons so debarred ore of 
four classes: (1) Those under age; i.e. males under 
fourteen and females under twelve ; (2) Those who have 
another lawful husband or wife living ; (3) Those within 
certain degrees of relationship ; i. e. all related lineally, 
and all related collaterally within the third degree : (4) 
Those wlio are not of sound mind. The mutual prom- 
ises of the parties are the consideration of the contract of 
naarriage. The siii^'ect-matter of the contract ia the rela- 
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tionship of hnsband and wife, with its entire duties and 
rssponbibilitles aa defined by ]aw. 
Read 1 Bl. Comm., pp. 43t-439. 

a Kent Comm., Lect. xxvi, pp. 7b-8G. 
2 Para. Cont, B. Hi, Ch. x, Sec. i, pp. 81-83. 
Reeve Doni. Rel-, pp. 200-201. 
Scliouler Uom. Rel., pp. 2fl-38. 
1 Bitih. JVIar. and Div., B. i, Ch. i 
Ch. viii, is 



§ 1B7. Of the Form of the Contiaot of Uanriaee. 

To the actual contract no spfcijic form is made neccB- 
sary by the common law. Both parties must freely con- 
sent thereto, and must express that consent per verba de 
presenli, or by words which denote an actual and present 
acceptance of each other as husband and wiCe. Public 
policy, however, requires that some fixed mode of cele- 
brating marriages should be observed, and the several 
States have, therefore, provided by statute for the form 
in which the contract should be made. 
Read I Bl. Comm., pp. 439, «0. 

2 Kent Comm., Lect. sivi, pp. 86-03. 

2 Para. Cont., B. iii, Ch. x. Sec. 4, pp. 74-81. 

Schouler Dora. Rel., pp. 39-50. 

1 Bish. Mar. and Div., B. iii, Ch. xi, xii, xiii, xiv. 

Walker Am. Law, § 102. 



g isa Of Divorce. 

The relation of husband and wife can be dissolved either 
by death or by divorce. The death of either party puts 
an end to the relation, and leaves the survivor free to 



eater Into aootber contract of marriage. The fonn of 
divorce known as divorce a vineiiio has the same effect. 
Divorce a meTua tt ihoro is only a legal se|jaration of the 
parties, leaving the relation itself intact. The methods 
and grounds of divorce, and its effect upon the uiutual 
rights of property of the husband and wife, aie matters 
generally regulated by statute. 

Read 1 Bl. Comm.. pp. 440, 441. 

2 Kent Comm., Lect. iivii, pp. 95-113, 125-128. 

2 Pare. Cout.. B- iii, Ch. i. Sec 5. 

Reeve Dora. Eel., pp. 205-210. 

Schouler Dom. Bel., pp. 296-302. 

1 Bidh. Mar. and Oiv.. B. i, Ch. ii. 



) 189. Of the merger of the Legal Existence of the Wife 
in that of the Husband. 
By marriage the husband and wife become one pereon 
at law, and, for most purposes, her legal existence and 

luthority are merged in his. No cimiracts can be made 
between them without the intervention of trustees, and 
the contracts, which subsisted between them prior to the 
marriage, are dissolved. The wife cannot bind herself by 
any contract made without her husband's consent, n<jf can 
she sue, or be sued, separately and apart from liim. The 
husband is responsible for all dehls due from the wife at 
the lime of the marriage, and for all the torlt and Jrands 
committed by her during coverture. Any invasion of her 
right of personal security, or personal liberty, is an injury 
to him, for which he is entitled to redress in a suit at law ; 
and her private property, as we have already seen, vests 
in him either absolutely or temporarily, according to its 
nature or the mode in which he deals therewith. Courts 
of equity, however, recognize, to some extent, i/ie separate 
legal exiitence of ike wife, and regard as valid the exercise 
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by her of powers which at law she does not possess. The 1 
Btatutea of different States have also changed, in many re- I 
speets, the liabilitj' of the husband for the debts and torts j 
of the wife, as well as his interest in and control over her ] 
estate. 

Read 1 Bl. Comm., pp. 442-444. 

2 Kent Comm., Lect. xxdii, pp. 139,113-146, !!»• I 

ISl. 
1 Para. Coot-, B. i, Ch, xviii, Sec. I, 2, 4. B. 
Reeve Dom. Rel., pp. 63, 64. 07-78, 86-81, IBS- ] 

173. 
SchoTiler Dom. Rel., pp. 03, 63, 6B-T5, 101-110, 



g 190, Of the RightB of the Husband over the Wife. 

Tbe rights of a husband, in anil over bis wife, are two : 
Obedience and Service. The husband has the legal con- 
trol of the person of his wife, and may put moderate re- 
straints upon her liberty, if her conduct be sntih as to 
require it. If he changes his domicil, it is her duty to fol- 
low him. It she elopes and abandons him without cause, 
he may compel her to retnni. But he has no right to chas- 
tise her or to nsc physical violence toward ber, except so 
far as is necessary- to prevent her from doing violence to 
himself or others. Tbe teiviees of tbe wife, and the result 
thereof, also belong to tbe I)usband, at common law; 
though in some States, by statute, he is entitled to. tbe re- 
sult of her services only as a trustee, and holds them for 
her use. 

Read 1 Bl. Coram., pp. 444, 445. 

2 Kent Coram,, Lect. ixviii, pp. 181, 182. 

Reeve Dom. Rel., pp. 03, t}5, 60. 

Schonler Dom. Rel., pp. 5-3-01, 242-250. 

Walker Am. Law, § 103. 
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§ 191. Of the DnticB of the Huaband toward the W^ife, 

The rights of the wife, iu and from the husbanci, are also 

two : Protection aud Support, Whatever he may lawfully 

do in his own defence he may do, and is naturally obliged 

to do, in defence of her. It is bis duty to provide her 

with necessarleg according to her station in life, and. if 

he refuses to do so, she may contraet for them in his 

name, and he will be Ijouod thereby. If he abandons her, 

I or diivea her from him, he leaves or sends his credit with 

I her, and she may still contract debts for her necessaries in 

ame. This right will be forfeited by the wife if she 

I elopes with an adulterer, or if she abandons her husband 

withont cause and does not repent and offer to return to 

But the husband is not bound to support the wife 

tfirat of his family, if he provides for her and treats her prop- 

letly there; and. in all cases, persons supplying a wife 

rlrith necessaries, without the consent of the husband, are 

I bound to make inqniries, and, even after such inquiries, if 

1 they supply her they do it at their peril. 

Read 1 Bl. Comm., pp. 442, 443. 

2 Kent Coram., Lect. xiviii, pp. 146-149. 
1 Pars. Cont, B. i, Ch. xviii, Sec. 3. 
IteeTe Dom. Rel., pp. 81-85. 
Schouler Dom. Rel., pp. 70-t)a 
Walker Am. Law, § 101. 
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CHAPTER XIV. 



g 192. Of Legltlinate and BlGgitimate Childrea. 

Tho reciprocal rights of parent and child depend, in the 
first instance, upou Ibe cliai'acter of the child, as legiti- 
mate or illegitimate. A child is Ugitimale when it is hom 
during, or within the uaual period of gestation after, the 
coverture of its mother, and is not the offspring of an adul- 
terous intercourse. A child is illegilimala when it 
born during, or within a competent time after, the 
tare of its mother, or is born during such coverture as the 
result of an adulteroua intercourse. 

Bead 1 BI. Comm., pp. 4i6, 45i-457. 

2 Kent Coram., Lect, sxix, pp. 208-212. 

Reeve Doni. Rel., pp. 270-274. 

Schouler Dom. Rel., pp. 303-314. 



§ 193. Of the Rigbts of Parents over Legitimate ChU- 

The rights of parents, in and over their legitimate chil- 
dren, are two; Obedience and Services, Tho father has 
control of the person of his legitimate minor child, and may 
compel its obedience by any reasonable exercise of force, 
but has no right to abuse it, or to inflict any permanent 
injury upon it. The same rule applies to schoolmasters, 
and all those who stand in loco parentis. The father is 
also entitled to the services of his legitimate minor child 
and to all the results thereof, and such results are snbject 



I 
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' to the debts of the father, like any other portion of his es- 
I tate. But a father may relinquish to his c^hild the right to 
' aach ser\-iceB, after which they become the property of the 
child, even as against the creditors of the father. 
Read 1 Bl. Comm., pp. 452-454. 

2 Kent Comm., Lect. iiis, pp. 203-208. 

1 Para. Cent, B. i, Ch. svii, Sec. 2, pp. 310-ai2. 

Reeve Dom. Rel., pp. 238, 289, 290. 

Sohouler Dom. Rel., pp. 332-350, 307-371. 



I S ^^4. Of the Datiea of Psxeata towaid Legitliiuite 
Children. 

The rights of legitimate children, in and from their par- 
' ents, are also two ; Protection and Support. A parent is 
the natural guardian of the person of his child. As anch 
it is his duty to protect it from external injury, and, in its 
defence, he may lawfully do anything that he might do in 
defence of himself. He is also bound to support hia minor 
child, and provide it with necessaries suitable to hia own 
rank and condition in life. In these necessaries are in- 
cluded not merely shelter, food, and clothing, but medical 
attendance to the child when sick, and instruction in snch 
branehea of learning as are deemed essential for children 
I of the same station. If the father fails to supply these 
V necessaries to his children living under his protection, or 
■ if by hia cruelty he drives his children from him, a third 
person may supply them and charge the father with the 
amount. In this case, however, as in that of a wife, the 
third person is bound to make due inquiry, and even after 
such inquiry, if he supplies the child, will do so at his 



Read 1 BI. Comm., pp. 446-4^3. 

2 Kent Comm., Lect. xsii, pp. 169-2( 
1 Pars. Coat, B. i, Ch. ivii. Sec. 2. 
Reeve Dom. Rel., pp. 283, 280, 287. 
Schouler Dom. Eel,, pp. 315-331. 
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§ 195. Of the Datles of Parents toward Illegitimate 
CbUdreu. 

An iUegHimale child haa no rights, aa against its parents, 
except that of support. Aa illegitimate child is said to be 
nuUiusJiHus, or tiie son of nobody. At common law he 
haa DO inheritable blood, and no name until, by reputation, 
ho acquires one of his own. Both tiic mother and the 
putative father are liable for the support of such a child, so 
fai- as may be necessary to keep it from becoming a pubhc 
burden, and this liability may be enforced against the 
father, either at the suit of the mother, or of the town or 
parish upon which the child has been thrown for support 
Read 1 Bl. Conim., pp. 456, 459. 

2 Kent Comm., Leot. xsii, pp. 212-217. 

1 Pars. Cont., B. i, Ch. syii, Sec. lO. 

Reeve Dom. Re)., pp. 27-1^282. 

Schouler Dom. Rel., pp. 379-383. 



« 



t] 196. Of the Reciprocal Rights and Duties of Parents 
and their Adult Children. 
The reciprocal rights of parents and children generally 
cease on the arrival of the children at the ago of twenty- 
ono years. Yet if a child should, after that time, become 
a pauper and chargeable to the public, the parents wonld 
again be liable for its support ; and the liability of an adult 
child, in case its parents become paupers aud chargeable, 



s the s 



Read 1 Bl. Comra..p. 453. 

2 Kent Comm.. Lect. Kii 
IPars. Coiit., B. i, Ch. s 
Reeve Dom. Rel., pp. 28J 
Schouler Dom. Bel., pp. '< 



:. p. 200. 

'ii, Sec. 2. p. 311. 



RIGHTS OP GUARDIAN AND WARD. 



CHAPTER XV. 



' GUARDIAN 



I 



§ 197. Of Guardian and Ward. 

The relation of guarclian and ward is of legal origin, and 
is intended partlj" to supply the place of, and partly to 
eapplement, that of parent and cfaild. A guardian m one, 
upon whom the care of the person or estate of a minor 
child bas been conferred by law. Such minor child ie 
called a ward. 

Bead 1 Bl. Comra., p. 400. 

Reeve Dom. Rel., p. 311. 
Schouler Dom. Rel., p. 369. 

S 198. Of Guardlaas tj Nature. 

Guardians are of two kinds: Gnardians by nature, and 
Guardians by appointment. A gvardlan by nature has the 
care of the person of the ward. The father of a child, and, 
in some States, after his death its mother, is its guardian by 
nature. Their control over the estate of tie child ia nen- 
ally regulated by statutes. 

Read 1 BI. Comm., p. 4G1. 

2 Kent Comm., Lect. jix, p. 220. 

Reeve Dora. Rel., pp. 315. 320. 

Schonler Dom. Rel. , pp. 3BO-392, 408- 

§ 199. Of Quardlana by Appointment. 

Guardiang by appointment are Buch as are appointed, by 
some competent authority, to take charge of the person or 
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estate of a nunor vhild- la some States, a father may, 1 
hid wHl, apptoint sach a guanliaa for his ehildreD, who is 
then called a lettamentary guardian. Courts of probate and 
coarts of equity also hare the power to appoint guardians ; 
and every court, before which civil or criminal proceedings 
against au infaut, who has no parent or guardian, may be 
pending, is bound to appoint a guardian ad liUm over him, 
to counsel and protect him in matters pertainiog to the suit 
All guardians by appointment are under the control of the 
coort, by which they were appointed, or which has jurisdio- 
lion over the estates of their wards, aud may at any time b 
called to account by such court, or removed by it for c 
Bead 1 BI. Comm.. pp. 402 note 3, 463. 

2 Kent Comm., Lect. isi, pp. 224-^3. 

1 Pars. CoDt., B. i, Ch. ii. Sec. 1. 

Eeeve Dom. Rel., pp. 315-318, 321. 

Schouler Dom. Rel.. pp. 393-403, 405, 406-434. 

Walker Am. Law, §§ 110, 111. 



ii 200. Of the Reciprocal Rlghta and Duties of Goi 
diauB and Wards. 
The reciprocal rights of guai'dian and ward depend ap< 
the nature of the guanlianship. A guardian of ihe ; 
has a right to the obedience of the ward but not to ita 
services, aud owes it the duty of protection but not of sup- 
port. A ffuardian of the estate ia bound to support; and ed- 
ucate the ward, out of the estate, in a manner suitcii to ita 
station in life, but is not bound to protect it, or entitled to 
its obedience or services. His general duty is to manage 
the property of the ward with reasonable care and skill, 
and to account for and restore such property to the ward, 
when his guardianship has ceased. 
Read 1 Bl. Comm., pp. 482, 46 
BeeveDom. Rel., p. 324. 
Schouler Dom. Rei., pp. 435, 



iJ 
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TIte management of the ward's estate, Ihongh left largely 
to tbe discretion of the guardian, is in some respects 
strictly regulated by law. A guardian has power to lease 
the real proi>cny of tbe ward, and receive the ren^ and 
profits thereof, but no power to sell it, unless directed so 
to do by an order of court. He may sell the personal 
property without an order of court. He is not per- 
mitted to reap any benefit to himself from the ward's 
estate, other than is allowed him by the court as a remu- 
neration for hia services. If he makes an advantageous 
speculation with the ward's money, or settles a debt due 
from tlie estate on beneficial terms, the advants^e accrues 
to the ward. If he suffers any waste or damage to the 
real property, or is guilty of negligence in regard to the 
personal property, he must make good the loss resulting 
therefrom. If he mingles the wai-d's money with his own, 
or lets it lie idle without cause, or purchases laud therewith, 
he will be liable to pay over tlie same to the ward with in- 
terest, when his guardianship determines. 

Read 2 Kent Coram., Lect. xxi, pp. 228-231. 

1 Pars. Cent, B. i, Ch. ii, Sec. 2. 

Reeve Dom. Eel., pp. 325,328. 331-337. 

Sohouler Dom. Bel., pp. 491-51T. 

Walker Am. Law, § 113. 



§ 202. Of tbe Cessation of tbe Relation of Onardian 
and Ward. 
The relation of guardian and ward ceases on the arrival 
of the ward at the ago of twenty-one years. The guardian- 
ship of a female ward ceases, as to both her person and es- 
tate, when she marries au adult, and as to her person when 
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she marries a minor. The guardianship of a male ward 
continues after his marriage as to his estate, but not as to 
his person. 

Read 1 BL Comm., pp. 463, 464. 

2 Kent Comm., Lect. xxx, pp. 225, 226; Lect. 

xxxi, p. 233. 
Reeve Dom. Rel., pp. 327, 328. 
Schooler Dom. Rel., pp. 423-426, 518, 519. 
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CHAPTER XVI. 



§ 203. Of Master uid Servant. 

The relation of master and servant is practically the 
most important known to our law. A master is one who 
haa a legal right of authoritj over another, by virtue of a 
contract Bubaisting between them. A servant ia one who, 
by virtue of such contract, is subjected to aathority. 
Read 1 Bl. Coram., pp. 423-425. 

2 Kent Comm., Lect. xxxii, pp. 248, 253. 

Reeve Dom. Kel., p. 339. 

Schouler Dom. Rel., pp. 590, 605-812. 



{ 204. Of Apprentioea. 

Servants are of two kinds : Apprentices and Hired Ser- 
vants. An apprentice is one who is bound out to a mas- 
ter, to learn some art or trade. When the person so 
bound out is au infant, the contract with the master mnst 
generally be made bythe parent or guardian, with the con- 
sent of the infant, though there are eases in which an in- 
fant can bind himself. An apprenticeship can be ci-eated 
only by a deed, to which the infant is a party, and ceases 
at the death of the master, or on the arrival of the appren- 
tice at the age mentioned in the deed. It maj' also be 
determined b}' the decree of a competent court, or by a 
deed in which the parties mutually release each other. 
During the continuance of the apprenticestiip, the master 
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bas the control of the person of the apprentice, and maj 
command his time and labor to any extent Within the 
terms of the contract. All results of the services rendered 
by the apprentice, whether with or without the njaster's 
consent, also belong to the master. But the master can- 
not assign to another bia rights over the apprentice, nor 
send him abroad, nor employ him in labor not contem- 
plated by the contract. The apprentice, on his part, has 
a right to be supported and instructed by his master, in 
the manner specified in tlie deed. Although the master 
cannot assign his rights to another, j'et the contract, a 
whole, maybe assigned by consent of all parties, and < 
new master thus be substituted for the old. 
Read 1 Bl. Comm., pp. 426-423. 

2 Kent Comm., Lect. xxxii, pp. 2G1-266. 

2 Para, Cont., B. iii, Ch. viii, See. 2. 

Reeve Dom. Rel., pp. 341-340. 

Schouler Dom. Rel., pp. 604, 605. 



§ 205. Of Hired Servanto. 

A hired seruant is one who enters into the service < 
another, under a contract to render certain specific b 
vices in consideration of the payment of cei-tain Vageal" 
The master has a right to the obedience of such servant, 
in all matters within the scope of the contract, and may 
have redress at law, against the servant, for any negli- 
gence or misfeasance of which he may be guilty. Such 
servant has a right to continue in the emplojinent of the 
master during the time for wliich he was hii-ed, and to re- 
ceive the wages, or recompense, which the contract of ser- 
vice provides. The master is bound by the acta of his 
hired servant within the scope of his autlioritj-, and is 
liable for the injuries committed by him when in pursuit 
of the master's business. The relation, between the mas- 
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I ter and the hired servant, may be terminated by the death 
I of the master, by mutual consent, or by tho completion of 
I the term of service. 

Kead IrBl. Comm., pp. 428-432. 

2 Kent Comm., Lect. xsxii, pp. 35S-261. 

1 Pars. Cont. B. i. Ch. v. 

2 Pars. Cont, B. iii, Ch. viii, Sec. 1. 
Reave Dom. Sel,, pp. 356-373, 377. 
SchonleT Som. Bel., pp. 606-627, 683-647. 



§ 206. Of UenialB. 
Hired servants are of tiiree kinds: Menials; Day-labor- 
; and Agents. A menial is ooe who dnells in the 
' household of the master, and ia employed about domestic 
concerns, under a contract, express or implied, to con- 
le Iq service for a certain time. A day-labiyrer is one 
1 who ia hired upon occasion, to continue in service while 
occasion senses. An agent is one who ia employed to 
I transact business for, ami in the stead of, another. 
Read 1 Bl- Coram., pp. 42:5, 427. 
neeve Dora. Eel., p. 3*7. 
Schouler Dom. Eel., pp. 600, 608, 609. 



5 207. Of Agents. 
Agents may be divided into four classes ; Agents oom- 
I nionly so called ; Factors and Brokers ; Auctioneers ; and 
Attorneys. Agents commonly so called include clerks, sales- 
men, and others, whose services are devoted for the time 
being to the business of one master. These are governed 
by the ordinary rules which control the relation of master 
and servant. 

Bead 2 Kent Coram., Lect. jli, pp. 612, 617, 618. 
Reeve Dom. Bel., pp. 847, 34S. 
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§ 208. Of Faotora and Brokers. 

A/actor or broker ia one who is employed ii 
ment of mercantile affairs, and usually acts for a number 
of persons at the same time. He is lioiiiid entirely by his 
instructions, aod is liable fur any negligence, want of _ 
punctuality, breach of orders or fraud, 
the goods of his principal for his commission, but canm 
pawn them so as to deprive the owner of his propert 
dierein. 

Read 2 Kent Comra., Lect. ill, pp. 622-628, 840. 

lFai-8. Coiit,, B. i, Ch. iv. 

Reeve Dom. Rel., pp. 318-351. 



§ 2D9. Of AnotioneerK. 

An auctioneer is one who is employed to sell the gooc 
of another to the higliest bidder. He is the agent of b 
vendor and vendee. He is liable to the vendor for any 
negligence in the discharge of his dutj', and for any credit 
he gives to the vendee. When he does not disclose ^6 
name of tlie vendor, he is liable to the vendee as if h^ 
were himself the vendor. lie has a right to charge i 
mission for his services, and has a lien on the goods thei 
for. 

Read 2 Kent Comm., Lect. xxkix, pp. 53G-G40. 

1 Pars. Cont.. B. iii, Ch. ii, pp. 403-498. 

Reeve Dom. Rel., p. 351. 



S 210. Of Attorneys in Fact. 

An attorney is one who ia appointed to do a thing I 
the name of another. Attorneys are of two kinds : 
tomejs in fact, and Attorneys at law. An attorney infati 
is one who is appointed by some special act for some spf 
cial purpose. Any person of suifleient understanding majd 
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rbe aach an attorney. The mode of appointment ia uBually 
hy letter or poivcr of attorney, wliich must be under aeal 
when the attorney ia to execute a covenant or deed- Such 
an attorney is bound to act witti due diligence, and, at the 

I conclusion of the boBlness, to account to the principal. 
Kead 1 Pars. Cont., B. i, Ch. vi, pp. 110-112. 
Reeve Doia. Bel., pp. 354, 355. 
S 211. Of Attorneys a.t Law. 
An atComej/ at law is a sworn officer of a court of justice, 
frho is employed by a party in a cause, to manage tlie 
same for him. The authority of an attorney e.\tenda to 
all matters necessary to the progress and determination of 
1 the cause, but he cannot release damages, or settle the 
Kjioints in controversy, without his client's consent. His 
■ 'duty is to be true to the court and his client, to manage 
:!ause of his client with care, skill, and integrity, to 
I preserve his client's secrets, and to keep his client in- 
t Ibrmed of the state of his business, lie has a right to 
treasonable compensation for his services, and, to secure 
[ this, generally has a lien upon such papers of his client as 
I are in bis hands, as well aa od the judgment and costs 
[ which he may obtain. 

Read 3 Bl. Coram., pp. 2.V20. 

2 Kent Comra.. Lect. xli, pp. 840, 041. 
1 Pars. Cent, B. i, Ch. vi, pp. 113-118. 
Reeve Dom. Rel., pp. 351-35-1. 
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OP PRIVATE WHONQS. 



§ 212. Of the Nature of a Private Wrong. 

A private mrong, or lorl, consists in the wrongful act or 
omission {injuria) of one person, resulting in actual or 
legal damage {damnum) to another. Such wi-ong may be 
committed in three waj-3 : (1) By non/easanee, or the uot- 
doiug of that which the non-doer was under a legal obli- 
gation to do; (2) By misfeasance, or the doing, in an 
improper raauner, of that which the doer was either bound 
to do, or had a right to do ; (3) By malfeasance, or the 
doing of that which the doer had no right to do. Any 
wrongful act or omission, not resulting in actual or legal 
damage to another, is known aa injuria sine damno, and is 
not a tort. Damage resulting from inevitable accident, or 
from the proper performance of a lawful act, is known as 
damnum absque injuria, and is also not a tort. Only 
when botb damnum and injuria concur is a tort com- 
mitted. 



Read Broom Comra., pp. 7i-103. 

1 mn. Torts, Ch. i, § 1 note c 

23, 24, 35-48. 
1 Addison Torts, §§ 1-12, IS. 
Cooky Tovts, pp. 62-81. 



Ch. i 



>-19, 
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CHAPTER I. 

OF WBONGS WHICH VIOLATE THE RIGHTS OF PERSONAL 

SECURrrr and personal libertt. 

§ 213. Of Menaces and Assaults. 

The wrongs, which violate the right of personal security, 
are those by which a man is disturbed in the lawful en- 
joyment of his life, limbs, body, health, or reputation. 
Wrongs, by which a man is disturbed in the lawful enjo}'- 
ment of his life, limbs, and body, are of two kinds: 
Threats and Violence. A threat is the manifestation by 
one person of an intent to do actual violence to another. 
Such manifestation may take place in two wa3s : (1) By 
words, or menaces ; (2) By acts, or assaults. Menaces are 
torts whenever they cause actual loss or damage to the 
person menaced. Assaults are always torts, damage from 
them being implied by law. 

Read 3 Bl. Comm., p. 120. 

1 Hill. Torts, Ch. v, §§ 2-7. 

2 Addison Torts, §§ 787-789. 
Cooley Torts, pp. 29, 160, 161. 
Bigelow L. C. Torts, pp. 217-234. 



§ 214. Of Battery, Wounding, and Mayhem. 

Violence is any wrongful act of one person, whereby 
either he, or his instrument of wrong-doing, is brought into 
contact with the limbs or body of another person. From 
such wrongful contact the law always implies damage. 
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[ 1^11611 snch contact produces either no actual d 
bnt Blight damage, it is called a hatteri), "When it results 
in serioQS injuiy, it ia called a wounding. Wliea it causes 
the losa of a limb, it is called a mai/htm. 



d 3 Bl. Corom.. pp. r20. 131. 

1 HUl. Toi-ta, Ch. v. § 0. 

2 Addison Torts, §§ 790. 791. 
Coolej Torts, pp. 163-169. 
Bigelow L. C. Torta, pp. 217-234. 



J thi 

^■S 215. Of Nuisances to Hcaltb. 
^^K The wrong, b}' which a man is disturbed in the lawful 
^^B«Djoyment of his health, is nuisance. Huiaanee, as a 
^^Kvroug against pei-sonal security, is any act or omission of 
^^Pone pei-son, nut amounting to violence, by whiuh another 
^^ 18 unlawfully annoyed or rendered uncomfortable. The 
production of offensive noises, the exposure and sale of 
unwholesome provisions, the leaving unguarded of wells, 

Imining-shafts, or cellars, and the keeping of ferocious 
animals, are instances of nuisance, 
i 



Read 3 Bl. Comra., pp. 122, 123. 

1 Hm. Torta. Ch. vi, §§ 30-32; Ch. lis, §§ 6, 9, 10. 
1 Addiflon Torts, g§ 217-235, 228, 229, 253-253, 



Cooley Torts, pp. 590-607. 
Bigelow L. C. Tarts, pp. 454-402. 



§ 2ie. Of Libel. 

The wrongs, which disturb a man in the lawful enjoy- 
ment of his reputation, are three : Libel ; Slander ; and 
Malicious Prosecution. A libel ia the wilful and malicious 
publication, in a permanent and visible form, of some mat- 
ter tending to injure the reputation of another. Anything 
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which tends to disgrace or degrade a person, or to tender 
him ridiL-uioos, is libellous matter. If it be expressed 
either bj printing, writing, signs, e^gies, or pictures, it 
is UbeUout in form. SeodiDg or eshibitiog such libellous 
mutter to any third person, or priatiug it in a book, news- 
paper, or handbill, which is intended for general circnlalion, 
isasufficient^ui/ieo/ioR. Maliceis presiiueil from the fact 
of pablication, but this presumption may be rebutted by 
showing that the publisher acted in good faith and upon 
lawful occasion. All persons concerned in the publicatic»i 
ilG participators in the wrong. 

Eead 3 Bl. Comm., pp. 125.136. 
Bac. Abr., Libel. 

1 Hill. Torta, Ch. Tii, §§ 2, 11, 13, 14 ; Ch. i 

Cb. li-iir- 

2 Addison Torts, §§ lOST-llIo, 1110, IU7, 1148, , 

1157- 
Coolej Torta, pp. 193-195. 204-221. 
Bigelow L. C. Torts, pp. eO-'99. lOT-121, 151-177. 



§ 217. Of Slander. 

Slander is the wilful and malicious publication, by spoIieD I 
words, of some matter tending to injure the reputation of 
another. Slanderous words arc of two kinds : (1) Words 
from which the law implies damage, called words actionable 
perse; (2) Words from which the law does not imply dam- 
age, called worda not actionable per k. Words aclionalle 
per SB are of four kinds : (1) Wortis which charge a crime: 
(2) Words which impute an infectious disease ; (3) Words 
derogatorj- to a person in his trade or profession ; (4) 
Words derogatory to a person in his official character, 
Wordt not actionable per se become actionable when they are 
maliciously spoken, and produce actual damage. McUiet ii 
implied by law from the utterance of the words, oulcss U 
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circuiDBtanccB of the speaking aro such as to show llmt the 
speaker did not inteud to attack the reputation of the per- 
son spoken of. This presumption of malice may be rebut- 
ted by proof that the occasion justified the speaking, or 
that the words themseivcB were true. 
Keiid 3 Bl. Coram., pp. 123-1^5. 
Hoc. Abr., Sloader. 

1 Hill. Torts, Gh. vii-xiv. 

2 Addiaoa Toita, g§ 1U0-U37, 1157, 
Cooloy Torta, pp, 193-221. 
Bigelow L, C. Torts, pp. 73-177. 

i 218, Of Ualloiotia Proaeoutloa. 

Maliciout prosecution consists in the malicious preferment 
of a groundless criminal charge against another, without 
probable cause, and to his actual damage. The /aitehood 
of a criminal charge is established by the detcrminatioa 
of eriraiual proceedings in favor of the accused, either by 
a verdict of ac(juittal, or by tbe voluntary act of the public 
prosecutor. Probable cause is the existence of such facts 
and circumstances as would lead a reasonable and prudent 
man to believe in the guilt of the accused. Malice may be 
presumed from tlie waut of probable cause, but the pre- 
sumption may be rebutted by showing tbat the accuser 
acted iu good faith, and in the reasonable belief that the 
chaigo was true. Actual damage to person, property, or 
reputation, must result from the preferment of the charge, 
for the law does not imply damage either from its malice, 
falsehood, or want of probable cause. The preferment of 
% true charge, however malicious, is no wrong- 
Read 3 Bl, Comm., pp. 120, 127. 

1 Hill Torts. Ch. xvi. 

2 Addison Torts, §S 853-880, 880, 882. 
CooIeyTorta, pp. 180-1D2, 
Bigelow L. C. Torta, pp. 178-200. 
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$ 219. Of False ImpilEonmeiit 

The wi'ong, by which the right of personal liberty is vio- 
lated, is that of False Imprisonment. False imprisonment 
is the unlawful detention of tbe person of another. Every 
confinement or restraint of tlie person of another, in any 
place, in any manner, and for any period of time whatever, 
if unlawful, is a false imprisonment. Such confinement or 
restraint is unlawful in every ease where it is not expressly 
authorized by law, and, even where so authorized, it ia 
unlawful unless it bo in the mode, in the place, and at 
the time, prescribed by law. All persons voluntarily aii- 
ing and assisting in a false imprisonment are responsible 1 
for the wrong committed thereby. 
Kead 8 Bl. Comm., p. 127. 

1 Hill. Torts, Ch. vi, §g 1-2 a, C, 7. 9-20- 

2 Addison Torts, gg 708-81D. 
Cooky Torta, pp. lCD-180. 
Bigelow L. C. Torts, pp. 235-286. 
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CHAPTER n. 

OF WKONG8 WHICH VIOLATE THE KIGHT OF PRITATB 



§ 220. Of DlBseieln. 

Wrongs, which violate the right of private property, 
are those whereby the owner of such property is disturbed 
in the lawful use, enjoyment, or disposal thereof. The 
wrongs, by which the owner of estates in real property 
maybe thus disturbed, either deprive Lira of the possession 
of 8ueh property, or destroy or deerenee the value of his 
estate therein without disturbing the possession. Wrongs 
involving dispossession are of two kinds : ( 1 ) Those which 
consist in the entering of one person into lands already ii 
the lawful occupation of another, and the excluding that 
other from the enjoyment of the same; (2) Those which 
consist in t!ie exclusion, from the possession of lands, of 
a person who has the right of enjoyment, but has never 
had the actual enjoyment tbei-eof. The former of these 
wrongs is called disseisin. Disseisin is the privation of 
seisin. It takes the seisin of the estate from one man and 
places it in another. To constitute it there must not only 
be an entry upon lands, but the entry must be open, ad- 
verse, and unlawful, and with intent to exclude, and actual 
exclusion of, the lawful owner. It may be committed cither 
by a stranger against the tenant, or by one of several 
tenants in common against his co-tenants. By it the dis- 
seisor acquires a right to the land, as against all persons 
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except the laTrful owner, and, if hU disseigin continue for 
a sufflcient period, tie gains u title by possession. 

Read 3 Bl. Comm., pp. 107, lOD-lTl, IBS, 180, 196, 19^; 
109. 
Bao. Abr., Disseisin, 
1 Cruise Dig., Tit. i, §§ 33-33. 
Cooley Torts, pp. a22-:328. 



S 221. Of AbHtement, Intrusion, Diecontiauanoe, ; 
Deforcement. 

The wrongs, wUith consist in the exclusion from posses-, 
sion or a lawful owner who never had possession, are of 
four kinds : Abatement ; Intrusion ; Discontinuance ; awt 
Deforcement. Abatement is the unlawful entry of ! 
stranger into lands held in fee, after the death of the ten* 
ant in fee, and before the entry of the heir or deviaeeJ 
Intrusion is the unlawful entry of a stranger, into land^ 
held in remainder or reversion, after the determination a 
the particular estate, and before the entry of the r.emainder* 
man or reversioner. Diicontinuanee is the occupation off 
lands held in foe-tail, after the death of a tenant-in-tail}i 
by a person to whom such tenant-in- tail has granted an 
estate for a longer period than during the life of sucb t 
ant-in-tail. Df/orcement is any exclusion, from the poB* 
session of lands, of a lawful owner never in poasessionj 
otherwise than by abatement, intrusion, and discontinu- 
ance. "Withholding her dower from a widow, the retention 
of possession by a grantor, or by a tenant upon condition 
subsequent alter the condition is fblQlled, are instances o 
deforcement. 

Kead 3 Bl. Comm., pp. 168, 169, 171-174. 

Bao. Abr., Diflcon tin nance. 

1 Cruise Dig., Tit. i, gg 31. 32; Tit. ii. Oh. ii, §§ 7-»I 
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% 222. Of Treepaas Quare Clanaum. 

The wrongs, whicli deslroj or decrease the value of tlie 
estate without disturbing the posseasiou, are four: Tres- 
pass ; Nuisance ; Waste ; and Disturbance. Trespass is 
the unlawful entry of one person into the lands of another. 
Trespass to land is usually called tre^aes quam clausum 
fregit, every such trespass being, in the eye of the law, 
a forcible breaking into the enclosure of another. Any 
entry, however sliglit, and whether resulting in actual 
damage or not, if it be unlawful, is a trespass, and from 
it the law implies damage. Such entry it unlay/al unless 
mode by consent of the person in possession of tbe land, 
or in pursuance of some legal right or privilege. Trespass 
may be committed either by the personal entry of the 
trespasser himself, or by that of his servants acting under 
his orders, or by that of his cattle when it results from 
his act or neglect. It can be committed by a stranger 
^inst the tenant, or by one tenant in common against 
his co-tenants, or by a landlord against his own tenant. 
It can be committed only against a person who is in 
actual possession of the land, or, if there be no actual 
possession, against one who has the right of immediate 
possession, A person, whose original entry was by license 
of the possessor, or by authority of law, becomes a (res- 
passer ab initio if he abuses such license or authority. 

Kead 3 Bl. Comm., PP- 208-315. 
Bao, Abr., Trespass F, G 2. 
1 Hill. Torts, Ch. xviii, §§ fl-11, lfl-21, 35. 
3 Hill. Torta, Ch. iiiv, §§ 1, 5 b, 6, 14, 18-27. 
1 Addiaon Torti, 5§ 375-385, 410-422. 
Cooley Torts, pp. 302-132. 
Bigelow L. C. Torts, pp. 341-387. 
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§ 223. Of ITuIaaDces to Property. 

A nvisanee ia any act or omission of one person, not 
amounting to a trespass, wUereby another ia disturbed in 
tiie enjoyment of his lands, or of incorporeal hereditaments 
annexed thereto. The methods, by which land may be 
subjected to this injury, are almost innumerable. The 
erection of adjacent buildings overhanging and discharg- 
ing water upou it, the obstruction of ancient lights or 
watercourses, the excavation of adjoining and supporting 
lands, the removal of party-walls, the production or main- 
tenance ofinjurious or offensive substances in proximity 
thereto, are instances of sucb nuisance. Nuisances to in- 
corporeal hereditaments, annexed to land, consist in any 
act or omission of another, which rendera them less useful 
to the owner of the land. The obstruction of a way or 
common, tbe erection and maintenance of rival ferries or 
markets, arc instances of such nuisance. Every continu- 
ance of a nuisance ia itself a wrong, and a person omitting 
to remove a nuisance, which he ilid not create but over 
which he has control, is a wrong-doer, and responsible fw 
the injury occasioned thereby. 

Read 3 Bl. Conim., pp, 210-319. 

1 Hill. Torts, Ch. six, §§ 1-9, 16-10 o ; Ch. zx. 

2 Hill Torts, Ch. xsi, xxii. 

1 Addison Torts, §g 7S-09, 217-229, 233-243, 262j 

283. 
Cooky Toifa, pp. 300-374, 5G5-595, C03-614. 
Bigelow L. C. Torta, pp. 454-5u8. 



I 



g 234. Of 'Waste. 

Waste is any act or omission of the tenant of a particulM 
estate, by which the estate of tbe reversioner or remaindei 
man is diminished in value. It ia of two kinds: Volm 
tary and Permissive. Voluntary v>aite \a the wilfbl act o 
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tly damaging the property. Permii- 
•ivc luu^c IS Lui: unlawful umissiuti of the tenant to repair 
and preserve the property. Cutting down timber ti'ees, 
destroying or removing buildings, opening new mines or 
quames, are instances of voluntary waste. Suffering 
buildings or fences to become ruinous, or to be destroyed 
by fire for want of care, are instances of permissive waste. 
Waste can be committed by tenant for life or for years 
against the owner of the fee, but not by tenant in foe-sim- 
ple against bis heir, or by tenant in fee-tail against the 
next donee, each of these latter tenants being owners, for 
the time being, of the entire inheritance. 
Kead 2 Bl. Coram., pp. 281, 283. 

Bae. Abr., Waste A, B, C. 

2 Hill. Torts, eh. xxvii. 

1 Addiaoa Torts, §§ 310-358, 352. 

Cooley Torts, pp. 332-330. 



i 325. Of DtstnibaDce. 

Diilurbance is any act of one person by which another 
is disturbed in the enjoyment of an incorporeal heredita- 
meot. If the incorporeal hereditament is annexed to an 
tttate in lands, such disturbance is also a nuisance. A 
wmmon is said to be disturbed where a person, who has no 
right to tbo common, pastures his cattle therein, or where 
• person, who has such a right, puts more cattle therein 
tliaa he ought, or whore the common itself is wrongfully 
unclosed bo that it cannot be used by the commoners. 
^ franckiie is disturbed by any act of another, which 
dimi'iiishes its proQta. Tenure is disturbed by any (Vaud 
or threat, which induces a tenant to abandon bis land. A 
"oy is disturbed by obstructing it. 
Read 3 BI. Comm.. pp. 236-242. 

1 Addison Torts, §5 78-09, 113-123, 125-198. 

Cooley Torta, pp. 380-374. 
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§ 226. Of the Asportation and Detention of ( 

FoaeeBsion. 
The wrongs, wliereliy a man is disturbed in the lawful 
use, enjoymcut, and disposal of his choses in posaesaion, 
either deprive him of their possession, or destroy or de- 
crease their value without disturbing the possession. 
Wrongs which involve dispossession are of two kinds : 
Asportation and Detention. Asjiortalioii is the unlawful 
taking of a chose in possession out of the possession of 
another. It can be committed either by the removal and 
destruction of the chose, or by its removal without de- 
atruction. It can be committed against any one who has 
the lawful possession of the chose, and by any one, even 
the owner, wbo has not the right of immediate possession. 
Detention is the unlawful keeping of a chose in posses- 
sion out of tbe possession of another. Every asportation 
includes a detention, but detention may exist where the 
original taking was lawful. This injury can be committed 
by any person, even the owner of such chose, and against 
any person who has a right to its immediate possession. 
Aspoitation and detention are sometimes classed together 
under tbe name of conversion, which is any wrongful usnr- 
pation of dominion over the personal property of another, 
whether by an original wrongful removal, by a subsequent 
wrongful detention, or by an appropriation of the property 
to a use not consented to by the lawful owner. 
Read 3 Bl. Comm., pp. 144-151. 

Bac. Abr., Ti'espaaa E ; Trover B, D. 

2 Hill. Torts, Ch. ixv. 

1 Addison Torts, §§ 466-500, 515-519, 521-526. 

Cooley Torta, pp. 436-470, 

Bigelow L. C. Torts, pp. 888-453, 



I 
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$ 337. Of Injuries to Choses fa FosBessloa. 

The wrongs which destroy or dGcreaao the value of a 
choae in poasession, without disturbing the jjossession, are 
of two kinds: (1) Those in which the destruction or de- 
crease of value results directly IVom the wrongful act of 
another ; (2) Those in wbieh such destruction or decrease 
results indirectly, or eomequenlialli/, from the wrongful act 
or omission of another. The particular wrongs, embraced 
in these two classes, are almost without number, and gen- 
erally are without specific names. To the former class 
belong all injuries resulting from the wrongful application 
of any degree of force to the object injured. To the latl^T 
belong all injuries resulting from negligence, or IVom sce- 
oiidar>' causes wJiich bave been set in operation by a force, 
wrongfully exercised, but not applied to the object injured. 
ReadSBI. Coram., p. 153. 

Bac. Abr., Action on the Cose C, P ; Trespass E. 
Cooley Tovta, pp. 430-141. 



§ 228. Of Breaofaes of Contract. 

The wrongs by wbieh a man is disturbed in the lawful 
nsc, enjoyment, and disposal of his chosea in action, are 
Itiiown as breacheg of contract. All ehoses in action arise 
from or are founded in contract, and the fulfilment of such 
contract is the reduction of such ehoses into the possession 
of their owner. This is as strictly true in contracts to 
render services, or to forbear a right, as in contracts to 
deliver goods. When the goods arc delivered, when the 
right is forborne, when tlie ser\-iceH are rendered, the chose 
or property, which during the pendency of the contract 
was in action, becomes a chose in possession, and is as 
fully possessed and enjoyed by its owner as, in the nature 
of things, it can ever be. The non-fulfilment or breach of 
& contract is, therefore, the wrongful retention in action of 
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a choae which should be vested in possession, and contains 
ftll the elements of a private wrong. Ereacbea of contract 
are aa numerous in kind as the contracts, which may be 
violated thereby. Any contract is broken by the failure 
of either party to do, or to refrain from doing, the tiling 
which he agreed to do or not do, in the manner, time, and 
place, in which it was agreed to be done or not done. 
Such failure is itself, in the eye of the law, a wrongful 
act, unless excnsed or justified by the conduct of the 
other party, and from such wrongfiil act the law implies 
damage. 



Reads Bl. Comm., p. 153. 

1 Hill. Torts, Ch. i, §§ 1 nota a, 2. 
1 Addi.'ion Torts, g§ 27, 28. 
Cooley Torta, pp. 2, 90, 91. 
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i 229. Of Fraud. 

The law presumes that the parties to every contract deal 
fairly and honestly with each other, and authorizes each 
of the parties to assume such fairness and honesty on 
the part of the other. Whenever, therefore, one of the 
parties wilfully deceives and thereby damjigcs the other, 
a wrong is committed additional to, and distinct from, the 
breach of that contract, in which such fairness was pre- 
sumed. This wrong is called fraud, and consists in any 
false representation, by word or act, made knowingly by 
one party to a contract, with intent to mislead the other 
party to snob contract in some matter connected there- 
with, and resulting in actual damage to such other party. 
Head 3 Bl. Comm.. pp. 183-166. 

2 Hill. Torta, Ch. xivi. 

2 Addison Torts, §§ 1174^1199, 1202-1210. 

Cooley Torts, pp. 473-507. 

Bigelow L. C. Torta, pp. 1-72. 
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§ 230. Of Conspiracy. 

Where two or more persons conspire together to do an 
unlawful act, and do such act in pursuance of such con- 
spiracy^ and to the damage of the party conspu'ed against, 
such conspiracy itself becomes a wrong additional to, and 
independent of, the particular injury sustained by the un- 
lawful act, and renders all parties to such conspiracy liable 
therefor. 

Read 2 Hill. Torts, Ch. xxxui, §§ 16-19 b. 
2 Addison Torts, § 850. 
Cooley Torts, pp. 124-127, 279-282. 
Bigelow L. C. Torts, pp. 207-216. 
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CHAPTER m. 



WHICH VIOLATE 



§ 231. Of Wrongs CommlUed against each other by^ 
the Fatties to a Relation. 

Wrongs, wliich violate relative rights, are such acta or 
omissions, of persons outside of a relation, as disturb the 
superior in such relation, in the enjoyment of those rights 
which, by virtue of that relation, he has in the inferior. 
The wrongs, by which the parties to a relation may vio- 
late the reciprocal rights of each other, are included in 
the mrooga against absolute rights. Thus if one party to 
a relation abuse, or unlawfully confine, the other, it is a 
wrong against the right of personal security or personal 
liberty ; and, in the eye of the law, is an injury of the 
same nature as if committed against a person outside of 
such relation. So if one party to a relation withhold from 
the other some duty or service, which, by virtue of such re- 
lation, sliould be rendered to that otbei-, the law, so far as 
it takes notice of such withholding, regards it as a breach 
of contract, and a violation of the right of private prop- 
erty. The wrongs which violate relative, as distinguished 
I'rom absolute, rights, are, therefore, those committed by 
persons outside of the relation firom which such rights 



Read 3 Bl. Coram., pp. 138, 142. 

2 AddiKOU Torts, §§ 1233-1261. 
Cooley Torts, pp. 227, 228, 241, 549. 
Beeve Dom. Rel, , pp. 65, 2S3. 
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S 232. Of WroDgB Committed by Third Feraoiia against 
the Paxtiea to a Relation, 
"Wrongs, whicli violate relative rights, are also wrongs 
wliich violate the right of the superior in a relation, as dis- 
tiriguished from the inferior. An inferior in a I'elation (as 
a "Wife, child, ward, or servant) has, by the common law, 
no riglita in llie superior which can be violated by third 
[Kirsons ; and though a husband, parent, guardian, or 
master be prevented, by third persons, from fultilling the 
Ataiies of his relation, yet the other party to such relatioQ 
sustains, at the bands of such third persons, no legal 
wrong. On the other haud, if the inferior in a relation he 
P^'eventod, by a thiid person, from fulfilling his or her du- 
ties, the superior in such relation does sustain a legal 
'*Tong, at the hands of that third person, and such wrongs 
*re therefore said to violate relative rights. 
Read 3 El. Comm., pp. 142, 143. 

Ccjoley Torts, pp. '2-22, 223, 235. 

§ 233. Of the AbdacUoa of a Wife. 

Th* wrongs, which violate the rights of a husband to the 
t*l>edi(rnce and services of his wife, are three : Abduction ; 
^rimiinl Conversation ; and Battery. Abduction is the un- 
lawful [taking or detention of a married woman from lier 
hasbanld. The taking or detention maybe either by fraud, 
''ypmSuaaion, by violeooo, or even by harboring the wife 
against the will of her husband ; and it is unlawful in all 
«iMa w hen not done in obedience to legal process, or in the 
otLegsaiVj protection of the wife from the abuse of her 
liusliBUd & 

S&md 3 Bl. Comm,, p, 139. 

R^ 2 Hill, Torta, Ch. xlii, g 1Z. 
aj 2 Addison Torts, § 1271. 
ha Cooley Torts, p. 225, 

■ Bigelow L, C. Torts, pp. 338-337. 

■ SchoulerDom. Bel., pp. 57-59. 



^ 
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5 231. Of Ciiminal Conversation. 

Criminal eonversaliun is tbc camai knowledge of 
riedwomao, to the damage of ier husband. In thiswroi 
as in abduction, the law presumes the injurj to have beei 
accomplished by violence, since the wife has no legal powe^»-^Mn 
to consent thereto. If the husband consents to the intecs^^-^ 
coarse he suetaina no wrong, and snch consent maybe pr^r*^^,, 
Bomed if he suffers his wife to live as a proatitnte. So W- .^-^ . 
they be aeparuted, by agrcemeut, he sustains no injaiy, fof^ f 
the legal rights, which are violated by this wrong, ha*r^^^ 
been relinquished by bim. 

Bead 3 Bl. Comm., pp. 13S, 140. 

2 Hill. Torts, Ch. siii, §§ 17-22. 

Cooley Torts, pp. 2-24, 225, 

Bigelow L. C. Torta, pp. 337-310. 

Reere Dom. Rel., p. 64. 

Schoulm Dom. Rel., p. 109. 



§ 235. Of the Battery of a Vfile. 

Buttery is the unlawful exercise of violence toward the 
person of a married woman, lo the damage of her buajband. 
Any threat or violence, offered lo a wife, is a violattc 
her right of personal security, and renders the 
liable to her. If sach violence so far injure her as I 
prive her husband of her society or services, it beof 
violation of his rights in her, and renders the wron 
liable to him. 

Read 3 Bl. Comm., p. 140. 

2 Hill. Torts, Ch. slii, §§ 1-3. 

Cooley Torta, p. 228. 

Eeeve Dora, llel., p. 6-3. 

Sohouler Dom. Rel., pp. lOS, 100. 
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B 236. Of the Abdnotion of a Child. 
The wrong, which violates Ihe right of a parent in his 
lild, is Abduction. Abduction, as a wroog against this re- 
Batiou, ia the unlawful taking or deteiition of a child from 
■*ie custody aud control of its pareut. Tbe taltiug or de- 
tsatioD may be either by force, b}' fraud, by persuasion, or 
l3y harboring a fugitive child with intent to encourage him 
in iais disobedience. It ia unlawful unless done in pursn- 
inee of legal process, or in the neceasarj- shelter or pro- 
tection of the child, or after a voluntary relinquishment by 
If^e parent of bis right to tbe control of the child. 
I Eead 8 Bl. Comra., p. 140. 

I S Hill. Torta, Ch. xliii, § 12. 

[ Coolej Torts, p. 220. 

1 Eeeve Dora. Rel., pp. 291, 2B3. 

I Schouler Dom. Rel., p. 354. 



^ ^3"7, Of the Abduction of a 'Ward. 

Th.e wrong, which violates the right of a guardian of the 
Pf ^^on of a ward, in suuh ward, ia the same as that which 
''folates the right of a parent in his child. 

► EeadSBl. Comm., p. Ul. 

Cooley Torts, p. 236. 
Schouler Dom. Eel., pp. 418, 454, 455. 



5 ase. Of Retainer. 

Tbe wrongs, which \-iolate the rights of a master in his 
'^t'Tant, are three: Retainer; Eatterj-; and Seduction. 
*~^tainer is tbe unlawful taking or detention of a known 
^"^rvant from bis master, during tbe period of service. 
^hh taking or detention may be by fraud, by persuasion, 
^y force, or by harboring a fugitive servant with intent to 
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encourage him in mthholdiDg his service fi-om his master. 
Any person in the employment of another, whether as a 
menial, laborer, or agent, maj- be tlms unlawfully taken or 
detained ; and every such taking or dctcnlion is unlawful, 
nnleas it is done in obedience to legal process, or in the 
neceasaiy pi-otection of the servant from the abuse of his 
master. 

Read 3 Bi. Comm., pp. 141, 143. 

2 Hill. Torta, Ch. il, §§ 29-31. 

2 Addison Torts, §§ 1272, 1273. 

Bigelow L. C. Torta, pp. 306-328. 

Reeve Dom. Bel., p. 377. 

Schouler Dom. Rel., pp. 354, 931-633. 



§ 239. Of the Battery of a Senrant. 

Battery is the unlawful exercise of violence toward the 
servant of another, to the damage of that other. Threats 
or violence toward a servant are a violation of his abso- 
lute rights, and render the wrong-doer liable to him. If the 
violence be so extreme as to impair the value of his ser- 
vices to the master, it is a violation of the rights of the 
master, and renders the wrong-doer also liable to him. 
Eead 3 Bl. Comm,, p. 142. 

2 Hill, Torts, Ch. xl, § 28. 

Keeve Dom. Eel., pp. 291, 376, 377. 

Schouler Dom. Rel., pp. 631, 632. 



% 240. Of Seductloa. 

Seduction is the unlawful carnal knowledge of tbe female 
servant of another, to the damage of that other. The 
carnal knowledge may be procured by means of fraud, by 
persuasion, or by consent of the servant seduced. It most 
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F^lle nnlawful ; i. e. by a person other than the husband of 
Buch servant. It must damage tbe master, by impairing 
the value to him of the services of such servant. 
Bead 2 Hill. Turts, Ch, xliii, §§ 1-5. 

I Bigelow L. C. TovU, pp. 288-305. 



g 241. Of "Wrongs against FeiHODs In Looo Parentis. 

The rcSation of master and servant is implied by law be- 
tween persona, who stand in loco parentis, and the minors, 
to whose services they are thus entitled, A parent, or 
guardian of the person, as well as a master, may thus be 
injured by the retainer, battery, or seduction of a minor 
daughter or ward, whether she resided with him or not, 
provided he was entitled to hor services. If an adult 
daughter resides with her father and renders services to 
him, the relation of master and servant exists also between 
them, and her retainer, battery, or seduction becomes an 
injury to the father, whieh renders the wrong-doer liable 



Read 3 Kent Comm., Lect. xxix, p. SOS. 
2 Hill. Torts. Ch. xtiii, S 8. 
2 Addison Torta, §§ 1274-1260. 
Cooley Torts, pp. 230-233, 236. 
Bigelow L. C. Torta, pp. 286-305. 
Eeeve Dom. Rel., pp. 291-203. 
Scbouler Dom. Rel., pp. 353-361. 
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CHAPTER IT. 



^ LEGAL REMEDIES. 



§ 242. Of the Nature of Legal Remedies. 

For every violation of a legal rigbt the law, in soin 
forra, gives redress. This principle ia exiiressed L 
maxim wii jus iU remedium ; the jus being a right recog- 
uized or created by law ; the remedium consisting either in 
a restoration of the injured party to his former condition, 
so far as that can be done, or the payment to Iiim of s 
compensation for his injury out of the property of t 
wrong-doer. 

Read 3 Bl. Comm., pp. 22, 23, ]18. 

Broom Leg. Max., pp. 191-210. 

1 Addiaoa Torts, § 51. 

Cooley Torts, pp. 10-21. 



§ 243. Of Cases where the Law Refuses to A.'^^^i 

Remedies. 

There are, however, cci-tain cases of violated legal rights 
in which, although the law recognizes the existence of the * 
right and has a remedy by which the wrong could be re- 
dressed, it refuses to apply that remedy, on account of the 
encouragement to negligence or wi-ong-doing, which the. 
application of such remedy would afford. These are : (Uj 
Joint wrongs ; i. c. where the damage has resulted f 
the joint act of the injured party and his injurer ; (2) Caa 
involving contributory nfglipnee ; i. e. whcto the dai 
has resulted from negligence, and the in.iured party, t 
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1 OGgligonce, bos directly cunlributeil thereto; (3) 
Caaea involving equal fault ; i. o. where lUe dftmage baa 
resulted from the engagement of tlie injured party in an 
illegal transaction; (4) Cases involving an estoppel; i.e. 
where the damage has resulted from an aet, which the ' 
wrong-doer was wilfully prevailed upon or influenced to 
do, by tho words or conduct of the injured party; (5) 
I Cases barred by the Statute of Limitaiiom ; i. e. where the 
njured party fails to pursue his remedy within the pre- 
I'Bcribed time. 

Kead Bac. Abr., Limitation of Actions. 

Broom Leg. Max., pp. 20o-3l)o, 857-898. 
1 Iim. Torts, Ch. iv, g§ 1-37. 

1 Addison Torta, §§ 34. 437, 428. 

2 Addison Torts, §§ 13«0-13e2, 1376. 
Cooiey Torts, pp. 151-159, 674-683. 
2 Pars, Cont, Part ii, Cli. iii, Sec. 3, 11; Ch. iv. 
S Pars. Cont., Part ii, Ch, vL 
2 Greenleaf Ev., g§ 430-448. 



i 944. Of Self-Defence. 

Legal remedies are of four classes : (1) Those which the 
loured party may himself apply ; (2) Those which are ap- 
died by the joint aet of both the injured and the injurer ; 
JiS) Those which are applied by the act of the law alone ; (4) 
tThose wliich are applied by the joint act of the parties and 
the law. The remedies, which the injured party may him- 
self apply, are Ave: Self-defence; Recaption; Entry; Abate- 
inent ; and Distress. SHf-defence is the act of a partj', 
forcibly resisting a forcible attack ni>oti his own person or 
property, or upon the persons or property of those, whom by 
f law he has n right to protect and defend. The degree of 
DTce, permissible in self-defence, depends upon the force of 
i attack, and the object against which that attack is di- 
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rected. In defence of life or limb a man may, if necesaary, 
destroy life. To prevent or resist certain felonious attacks 
upon Ilia properly he may also, if necessary, take life, lu 
defence of liis body against ordinary assault or batterj-, or 
• of his property against a trespass or a misdemeanor, he 
has no right to take life or do serious injury to limb. And | 
whenever the force used in defence is unnecessary or ex- 
cessive, the person using it becomes himself a wrung-doei^ J 
and is liable for the injuries, which such excess o 
Bead 3 Bl. Comm., pp. 3, 4. 

1 Hill. Torts, Ch.v.SS 11-15- 

2 Addison Torts, §5 792-797. 
Cooiay Torts, pp. 45, 40, 50, 1C5-189. 



§ 245. Of Recaption. 

Recaption is the act of a party, whose wife, chilS 
vant, or goods have been unlawfully taken or detained 
from him, whereby he retakes possession of the same. 
Tliis be m;iy do wherever he can find them, provided be 
does not thereby endanger the public peace, or trespass on 
tlie lands of any person who is not privy to the unlawtUl 




Read 3 Bl. Comm., pp. 4, 5. 
1 Addison Torts, § 523. 
Cooley Torts, pp. 50-58. 



d 



Entry is the act of a party, entitled to the immediate pos- 
session of lands, wliereby he takes possession of the same. 
Any act. which assumes in the doer thereof a dominion 
over the land, is a safflcient entry. Entry may be made 
either by a landlord upon lands held by hia tenant at wHl 
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P'Or tenant by aafferance, or by any person who has been 
ousted by the wi'ongful entry of an abator, intruder, or dia- 
aeiaor. Where the original entry of tiio present poeeosaor 
was lawful, as in discontinuance and deforcement, or where 
the right of entry has been tolled, or taken away from the 
owner of the land by the death of the disseisor and the 
vesting of his apparent estate in his heir, entry cannot be 
made, and the remedy is by action or suit at law. Entry 
cannot be made when it will endanger the public peace. 
E«ad 8 Bl. Comm.,pp. 5, 174-170. 

II Ilill. Torts, Ch. sviii, §§ 18, 35. 
I Cooley Torts, pp. 57, 58. 

( 247. or Abatement. 
Abatement is the act of a party, who is Buffering from the 
wronga called nuisance, whereby he removes the cause of 
bis injury. This remedy must also be so pursued as not 
to endanger the public peace. 

tBead 3 Bl. Comm., pp. 6, 6. 
J IliU. Torts, Ch. xis, §§ 18, 1 
1 Addison Torts, gg 200-272. 
Cooley Torta, pp. 40-49. 

S 248. Of DiBtreas. 

DiitTOi is the act of a party, who has sustained some 

l^al wrong, whereby he seizes the goods of the wrong- 

K^er, and retains them until satisfaction be made. This 

^Kemedy may be applied in two cases : (1) By landlords, who 

^Riay distrain the goods or cattle of their tenants for non- 

^Tiayinent of rent; (2) By possessors of land, who may 

distrain cattle found damnge feasant, or doing damage, in 

their land. This remedy was anciently guarded by strict 



8a; Ch. XX, § 2' 
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rules, 


and. 


, iu this country, is now generally re< 


statute. 






Read 3 Bl. Coram., pp. 6-15. 






Bao. Abr., Diatresa. 






1 urn. Torta, Ch. xvii, §§ 21-20. 






1 Addison Torta, §f 708-753. 






Cooley Torta, pp. 58-60. 



egulated by ^^ 



g 349. Of Aoooid and Satisfaotioii. 

The remedies, which are applied by the joint act of the 
injured and the injurer, are two ; Accord and Satisfaction, 
and Arbitration. Accord and aaliefaction is the agreement 
of the injurer to give, and of the injured to receive, eome 
valuable thing as a satisfaction for the wrong done, fol- 
lowed by the actual givmg and receiving of such v 
thing. 

Eead3Bl. Comm., p. 16. 

Bac. Abr., Accord and Satisfaction, 

2 Addison Torts, § 1353. 

2 Para. Cont, Part ii, Ch. iii, Sec. 4. 

2 GreeiJeaf Ey., g§ 28-33. 



agreuioent 
Hive, eome 
done, fol- 
h valuable J 



§ 250. Of Arbitration. 

Arbitration is the agreement of the injurer and injured 
to anfamit, to the decision of a third person, all questions 
as to the wrong alleged to have been done, followed by 
the decision of such third person, and the comphance of 
both parties therewith. The agreement to submit is called 
the mibmission, and tlie decision of the third person is called 
the award. The award must be conformable to the terms 
of the submission, must specify without ambiguity what 
is to be done by the parties, must bo possible and reason- 
able, and leave no point, that is contained in the Biibmi» 
sion, open to ftirther controversy or discussion. Wheo'B 
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l:BU(.'li au award has been performed by the parties, the 
rxeniedy of thu injured party is complete. 

Read 3 Bl. Comra.,pp- 10, 17. 

Bac. Abt-., Arbitrament and Anard. 
2 Pars. Cent., Part ii, Cli. iii, Sec. 5. 
2 Greenleaf Er., g§ 69-61. 



§ 251. Of Retainer. 

The remedies, whicb are sipplied liy tlie act of the law 
alon<.', are two: Retainer and Remitter. Selainer ia the 
remedy which tho law gives to a creditor, wiio has been 
appointed executor or administrator upon the estate of his 
deceased debtor, whereby he retains out of the estate a 
Hum sufliclent for the piiyraent of his debt, in preforenoo to 
other creditors of the same degree. This remedy is usually 
now applied only where the estate of tho deceased debtor 
is solvent. 

Bead 3 Bl. Comra.. pp. 18, ID. 

fiiic. Abr., Executors and Administrators A, Q. 
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\ 253. Of Remitter. 

Rftnilter is the remedy which the law gives to the right- 
ful owner of a freehold estate iti real property, who has 
Wd ousted of possession, but an«rwards has another 
freehold estate and tho possession east upon him under 
a defective title, whereby he is presumed to hold both his 
estate and his possession under bia former and perfect 
titlp. This remedy is applied only where the defective 
(State is cast upon the disseisee by operation of law. If 
lie purchaset snch an estate, no remitter takes place. 
Bead 3 Bl. Comm.. pp. 19-21. 
Cora. Dig., Remitter. 
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§ 253. Of AotlonB at Law. 

The remedieB, which are applied bj- the joint act of the 
pavtiea and the law, are called actions, or suits at law. An 
action is the pursuit of a legal remedy io a court of justice. 
The person pursuing the remedy is called the plaintiff; the 
person, against whom the remedy is sought, is called the 
defendant. The mode, by which the defendant is brought 
into court to answer to the claim of the plaintiff, is called 
the process. The mutual formal allegations of the parties 
in court, in affirmance or denial of the cause of action, 
are called the pleadings. The decision of the court is called 
i)\a judgment. The proceeding, by wbich the judgment is 
enforced, is called the execution. 

Kead 3 Bl. Comtn., pp. 23-25, 272, 279, 293, 3B5, 412. 



§ 254. Of Real Acttons. 

Actions at common law are of three classes : Real Ac- 
tions; Mixed Actiins; and Personal Actions. A real 
action ia nn action brought to recover the possession of a 
fi-eehold eatate in real property, from which the plaintiff 
Las been ousted. These acfiona were formerly numerous, 
and constituted a large portion of the business of the 
courts of common law. In lator times, thej^ have givea 
place to mixed actions. ^, 

Bead 3 Bl. Comm., pp. 117, llsA 

1 Chitty PI., p. 97. \ 

2 Greenleaf Ev., §§ 547-559. 
Pomeroy llem,, §§ 10-21. 
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§ 255. Of Mixed Actioss. Ejectment. 

A mixed action is an action brought to i^cover the pos- 
session of real property-, from which the plUintiff has 1 
oustfd, together with damages for such ouater. The only 
mixed action, now of practical importance, ps the action of 
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I dUseigin or ejectment. Tliia action may be brought for tbe 
j recovery of any real property, upon whiuh entry can be 
made, and of which a sherilT can deliver the actual pes- 
' aessioii. It cannot be brouglit to roco^'er an incorporeal 
hereditatDent or a personal chattel. Any person, who baa 
a right to enter upon laud and hold the exclusive posses- 
sion thereof, may maintain this uotion, whether his estate 
IUierein bo personal or real. Ejectment will lie against any 
person, who has wrongfully taken or retained possession 
of the land, to tbe exclusion of the lawful possessor, and 
iiQder a claim of right. Certaui acta of trespass may also 
be treated as an ouster, at the election of the lawful pos- 
iessor, and this action sustainetl thereon. The plaintiff in 
ejectment must recover, if at all, by the strength of bis 
own title, not by the weakness of that of the defendant, 
for actual possession of land gives the possessor a right 

^ thereto, as against every one but the lawful possessor. 
The damages recovered iu this action are either nominal, 
(in which case an action of trespass lies to recover the 
value of the rents and profits during the period of dis- 
possession,) or are measured by the amount of such rents 
and profits. The judgment, if for the plaintiff, is that he 
recover quiet and peaceable possession of tlie land with 
*"laniagc8; which judgment the slieriff enforces by deliver- 
*ng ihe land into his possession, and collecting and paying 
<*Ver tlie damages out of the defendant's estate. 
Reads Bl. CDmm..pp. 118, 19D-208. 
Bac, Abr., Ejectment. 
IChitty PI., pp. 1S7-196. 
2 Greenleaf Ev., gg 303-^37. 
Hill. Rem., B. ii. 

S aS6. Of Fenonal Actions. 

A perianal action is an action brought to recover the 
Ii088esslon of personal property, or to recover damages 
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for some violation of absolute or relative rights, 
actions are of two liinds: Actions tx delicto. 
ex contractu. Actions ex delicto are actions brought to re- 
cover tlie posaeasion of personal property, or to recover 
damagea for some wrong otlier than a breaeh of contract. 
Actions ex contractu are actions brought to recover damageB- 
for a breach of contract. 



BeadSBI. Comni., p. 117. 

Bac. Abr., Actions in General. 
1 Chitty Pi., pp. 97, 135. 



§ 3S7. Of Trespass. 

Actions ex delicto arc Eve : Trespass ; Case ; Trover j 
Replevin; and Detinue. Trespass ia an action brought to 
recover damages for an injury, to person or property, di- 
rectly resulting from the wrongful act of another. It ia 
sometimes called an action of trespass vi el artnis, from the 
fact that the wrongs, whicli it is intended to redress, iuvolve 
the application of force to the object injured. Hence where 
the injured object ia incorporeal, and not capable of being 
affected by force, tliis action will not lie. It is a proper 
remedy for threats or violence to the person, for false 
imprisonment, for trespass guare efausum fregit, for as- 
portation of, or forcible damage to, personal property, for 
abduction, criminal conversation, or battery of a wife, for 
abduction of a child or ward, and for the battery or seduo-^ 
tion of a sei-vant. 

Read 3 Bl. Cnrom.. pp. 130-123. 138, 142, 151, 211. 

Bac. Abr., Trespaas. 

1 CliittyPl., pp. 125-132. 186-188. 

1 Hill. Torts. Ch. iii, g§ 12, 13. 

1 Addison Torts, § D7. 
Cooley Torlfl, pp. 439-441. 

2 Greenleaf Ev., §§ 612-635 a. 
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g 258. Of Trespass on the Case. 

Case is an action bronght to recover damages for an In- 
jury, to person or property, indirectly and consequentially 
resulting from the wrongful act or omiasion of another. It 
8 sometimes called an action of trespass on the case, from 
the fact that the wrongs, which it is intended to redresa, 
do not necessai-ily involve the doing of a specific wrongful 
. in reference to the object injured, but grow out of the 
circumstances of the case, among which circumstances ia 
OB wrongful omission of the defendant, leading to the 
injury, or some wrongful act of his, by which are act in 
operation other and seuoodary causes, which, in their turn, 
produce the injur;-. Heoce this action is a proper remedy 
for nuisance to the person, for libel, slander, and malicious 
prosecution, for nuisances to lard, for waste and disturb- 
ance, for damage without force to personal property, 
for the retainer of a. servant, for conspiracy, and for 
&aud. 

Read 3 Bl. Comm,, pp. 122, 123, 120, 142, 153, 165, 166, 
220-237. 
Bae. Abr., Action on the Case. 
1 Chitty PI., pp. 125-145. 
1 Hill. Torts, Ch. iii, g§ 12, 13. 
Cooley Torts, pp. 430-441. 
2GreenIeafEv., §§223-232 b. 



S 359. Of Trover. 

Trover is an action brought to recover damages for the 
*i^)ngflil taking or detention of goods from the posses- 
ion of another. It is also cuMed conversion, since every 
''nlawful taking or detention of goods is a conversion, or 
Hsni'pation of dominion over the same. It is a proper 
femedy for asportation or for detention, where the taking 
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Vdetainiog of the property is the sole clement of u 

Bead 3 Bl. Comin., p. 153. 
Bao, Abr., Trover, 
IChittyPl., pp. Ii6-162. 
2 nm. Torts, Ch. i3v, §§ 1-3. 

1 Addison Torta, §§ M4-542. 
Cooley Torts, pp. 441-458. 

2 Greenleaf Ev., §§ 636-649. 



§ 260. Of Replevin. 

Replemn is on autlon bron^t to recoTCT the pa 
of personal properti', which ia unlawftillj taken or detainedf ^ 
and. in some cases, damages for the unlawful asportstjoa I 
or detention. In ancieut times, this remedy was prindpallj I 
used in eases of distress, to recover the posseeaion of the I 
property distrained, but has, in many of the States, been I 
80 extended as to lie in all cases, where goods are in tii« ] 
possession of one party and ought to be in that of another. 
The property to be replevied must be capable of actnal de^ 
livery, end must be dlstingnishable from all other prop- . 
erty. 

Road 3 BI. Comm.. pp. 145-151. 

Bac. Abr., Replevin and Avowiy. 

1 Ghitty PI., pp. 162-106. 

1 Hill. Torte, Ch. ivii, §§ 23-26. 

1 Addison Torts, |S 751, 700-786. 

a Greenie»f Ev., §§ 560-570. 

Hill. Rem., B. i. 



i aei. Of Detinus. 

Puinw is also »n action brought to recover the j 

Blow of [wraonal property, which is unlawfully taken d 

talnnt. This remedy ia of the same oftture as reJ 
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I' and 18 designed to afford the same redress. When the 
action of replevin was oonfiaed priouipally to cases of 
original -wrongful taking, this was the oiily remedy where- 
by goods lawfully taken, but unlawfully detained, eould be 
recovered. The extension of the aetion of replevin has 
taken from the action of detinue much of its importance, 
aud, in some of the States, it is now scarcely known. 
Reads Bl. Comm., p. 151, 

Bac. Abr., Detinue. 

IChitty PI,,pp. 121-125. 

1 Addison Torts, §§ 631-648. 



I 5 262. Of ABBumpsit. Implied ContraotE, 

Actions ex contraciu are three : Assumpsit ; Debt ; and 

f Covenant, Assumpiic is an action brought to recover dam- 

J^6^8 for the breach of an implied contract, or of an ex- 

■ J^resa contract not under seal. Implied contracts are of two 

li^Slaasea : (1") Those implied between the state and its sub- 

pjects, from the nature of the relation between them : (2) 

^^hose implied between individuals, from the nature of their 

'iealings with each other. The first class includes the im- 

l>lied contracts to pay all legal taxes and imposts, to fulfil 

Ckr submit to all judgnionta legally rendered, and to pay all 

Qnes and forfeitures legally incurred. The second class 

includes the following: (1) The contract called quantum 

*neruit, or the implied agreement of every master to pay 

liia servant what the services are reasonably worth ; (2) 

The contract called quantttm valebal, or the implied agree- 

►Xuent of the vendee to pay the vendor what the property 
ftoM is reasonably worth ; (3) The contract nf moniy had 
€md rtctivfd, or the implied agreement of one who receives 
another's money, without giving valuable consideration for 
it, to pay it over to that other on demand ; (4) The con- 
tract of money had out and expended, or the implied agree- 
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ment of one, for whoiD another, at his request, 
expended money without himself receiving valuable i 
Bideration for it, to pay it to thut otiicr on demand ; (5) 
The contract of money lent and advanced, or the implied 
agreement of one, to whom another has loaned money, to 
pay it to that other on demand ; (6) The contract c 
coiwt stated, or the implied agreement of two merchants, I 
who have adjusted their accounts with each other, that the 
balance due from either to the other shaU be paid upon de- 
mand ; (7) The contract for fdelity and stilly or the implied 
agreement of one, who undertakes to perform any service 
for another, that he will discharge his duties with the reqoi- 
site diligence and skill, and the implied agreement of all J 
contracting parties that fairness and honesty shall be ob- 
served between them. 

Bead 3 BI. Coram., pp. 157-168. 
Bac. Abr., Assumpsit. 

1 ChiLtyPl.,pp. 08-108. 

2 Greenleaf Ev., §§ 101-lS6a. 



§ 363. Of Debt. 

Debt is an action bronght to recover a specific sum of;] 
money, due and owing by one man to anotlier. This i 
tion win lie whenever, by any contract, whether nndfli 
seal or not and whether express or imjilied, a certain b 
of money has become dne and payable. It also liea n 
judgments and records, to recover the amount due ther 
Read 3 Bl. Comm., pp. 1.54, 155. 

Bac. Abr., Debt. 

lCliitt7Pl.,pp. 109-115. 

2 Greeuleaf Ev., g§ 279-292. 
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' § 264. Of Coveaant. 

CoBtnant is an attion broiigbt to recover damages for the 
breach of a contract under seal. In cases wliere, by sueh 
breach, a specific and ascertained, or liquidated, sum be- 
comes due as damages, covenant is a concurrent remedy 
ivith debt. In cases nhcre finch damages are unliquidated, 
covenant is the only remedy. 

Read 3 Bl. Comm., pp. laJ-157. 
Bac. Abr., CoTenant. 

1 Chitty P!., pp. 115-120. 

2 Greeuleaf Ev., g§ 233-247. 



r26S. Of Aooonnt. 
In addition to the ordinary common law actioiis, there 
are certain special actions, which are intended to apply to 
certain special cases, or to supplement and enforce the 
remedies already mentioned. These are the following : 
-Account ; Scire Facias ; and Foreign Attachment or Gar- 
nishment. Account is an action brooght by a principal 
«gainst his agent, or by one copartoer against another, or 

HS)y a ward against a guardian, to compel him to account 

^^Bbr money or property intrusted to his care. 

^V Bead3 Bl. Comm., p. 1Q2. 

^^1 Bac. Abr., Accompt. 

^H I Chitty PL, p. 3S. 

^P 2 Greenleal Ev., §§ 3^^39. 



$ 266. Of Solre Faciaa. 

Scire faeiai is an action brought upon some reeoi'd, as a 
judgment or recognizance, to compel a party, interested in 
MUch record, to show cause why the mandate of the record 
should not be fnlflllod or vacated. 

Read 3 Bl. Comm., pp. 416, 421. 
Bac. Abr., Scire Facias. 
2 Tidd Prac., pp. 1139-1187. 
11 
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g 267. Of Foreign Attacbmeat. 

Foreign attachmenl or Garnishment is an actioD brought 
to compel a debtor of the plaintiff's debtor to pay to the 
plaintiff so much of the debt, doe to the plaintiff's debtor, 
ae will satbf; the plaiDtiff's claim. 
Read Com. Dig., Attachment. 

Drake Attacbment, §§ 450-723. 
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§ 268. Of Mandamua. 

Finally, there ia a claaa of legal remedies known as Pre- 
rogative Writs, extraordinary in their character, and de- 
signed to afford peremptory relief in cases where no actios 
could give adequate redress. These are the following: 
The Writ of Mandamus ; The Writ of Prohibition ; The 
Writ of Quo Warranto ; and The Writ of Habeas Corpua. 
These four great writs issue either upon the application of 
the counsel for the government or the party aggiievedj 
and compliance with the orders contained therein may 
enforced, if necessary, by flue and imprisonment. 
Writ of Mnndamtis is an order issued by some superior 
coart to an inferior court, or to a corporatiou, or to ao 
officer, commanding such conrt, corporation, or officer to 
discharge some legal duty. 

Read3 Bl. Comm., pp, 110, 111, 264, 265. 

Bac. Abr., Mandamus. 

2 Addison Torts. §§ 1481-1 o23. 

High Ex. Leg. Rem., Part i. 

Moses Mandamus, Ch. i, ii. 



g 269. Of ProhiblHon. 

The Wril of Prokibilion ig an order issued by a superiMV 
court to an inferior court, forbidding it further to take co^ 
nizance of a given action, then pending before such i 
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rior court, but either beyond its jurisdiction, or proceeded 
with in an improper manner. 

Read 3 Bl. Comm., pp. 111-114. 
Bac. Abr., Prohibition. 
2 Addison Torts, §§ 1453-1465. 
High Ex. Leg. Rem., Fart ii, Ch. zxi. 



§ 270. Of Quo Warranto. 

The Writ of Quo Warranto is an order issued by a supe- 
rior court, requiring a person or corporation to show by 
what authority it discharges certain duties, or enjoys cer- 
tain franchises. 

Reads Bl. Comm., pp. 262-264. 
Com. Dig., Quo Warranto. 
High Ex. Leg. Rem., Part ii, Ch. xiii- 



§ 271. Of Habeas Corpus. 

The Writ of Habeas Corpus is an order issued by a court, 
directing a person in confinement to be brought before it, 
that the legality of the confinement may be determined. 

Read 3 Bl. Coram., pp. 129-137. 
Bac. Abr., Habeas Corpus. 
Com. Dig., Habeas Corpus. 
Hard Hab. Corp., B. ii. 
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CHAPTER V. 



OF THE PROCEEDINGS IN AN ACTION AT LAW. 



§ 272. Of the Courts of Iiwor and Equity. 

jin aelion is ttie pursuit of a legal remedy in a coai 
of justice, A court is a. place where justice is judiuialli 
ftdmiDisterod. In a court of law, justice is judicially ad- 
ministered according to the principles and I'orma of law. 
In a court of equity, justice ia judicially adminiBteredi 
according to the principles and forms of equity. Com 
of law and courts of equity thus differ from each other, 
only ia regard to the nature of the remedies they offer 
the prevention or redress of wrongs, but in the forms of 
procedure by which those remedies are practically applied. 
Read 3 HI. Comm., pp. 23-25, 428-439. 

1 Stoi7 E(i. Jur,, §5 1-37. 

Pomeroy Muu. Uw, §§ 40-43. 140-107, 218-233. 
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§ 273. Of Judges, Clerks, BheriSs, aud Juries. 

A court of law ia composed of one or more judges. 
clerks, a sheriff, and sometimes a jury, sitting for the 
transaction of judicial business, in the place, time, and 
manner prescribed by law. It is l^e iliiti/ nf (he judge to 
preside over and direct all the proceedings of the court, 
and to decide all questions of law arising in the course of 
such proceedings. It is i/ie duti/ of the ckrtg to make an( 
preserve true and complete records of the proceedings 
the court, and to perform such ministerial functions as 







law, the ordinarj' couree of practice, or the rules of the 
uourt may require. It ia tlie dttty of the theriff to serve 
the process of the court, to preserve order during its ses- 
sions, and to execute its judgments. It is the duty of the 
jury to decide fairly and impartially' tlie questions of fact 
presented to them, according to the evidence, and accord- 
ing to the rules of law as stated to them by the jndge. 
Bead 1 Bl. Comm., pp. :'A%, 344. 

3 Bl Comm., pp. 24, 273, 317, 3:.'4, 305, 372, 375, 



Bac, Abr., Sheriff M. 

Com. Dig-, Record, Viaoount C 4. 

1 Tidd. Prac, pp. 37-53. 

1 Starkie Ev., pp. 764-830. 

Fomeroy Mud. Law, §§ 100-139, 241. 

Walker Am. Law, § 48. 



S 274. Of Canees and Parties. 

A court can exercise judicial functions only when some 
*]ucation or controversy, cither of law or fact, is presented 
Xo it for decision ; and since, to every controversy, there 
must be at least two parties, one of whom afllnns, while 
the other denies, the point in question, it is essential to 
the action of a court that parties litigant appear before it, 
invoking its assistance and determination. Hence it is 
often said that every court of law has three constituent 
parts: the plaintiff, who afflrms his right to the application 
of a given remedy ; ihe defendant, who denies this right ; 
and the judicial power, which, after due examination, 
must determine whether or not such remedy shall be 
applied. 

Read 3 Bl Comm.. p. 25, 

Poraeroy Man. Law. 5g 300-303, 
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S 275. Of Plaintiffs in Actions Ez Cautracto. 

The party-pluiitiiff, in an action ot law, must be the pei*^ 
§oD or persons, whose legal riglit has beea violated by the 
alleged wrong. Jn actions ex contractu, the pi-oper plain- 
tiff ia tlie person, or persona, in whom the legal intereei 
in the contract was vested, at the time the contract was 
broken. When one person has a legal, and another per- 
son has ao equitable, interest in a contract, only the former 
can be the plaintiff in a comt of law. Where several p 
sons have a joint legal interest in a contract, they mi^ 
all be joined as one plaintiff; whore their legal interest i 
several, they cannot join, but each must bring his separate 
action. Where, of several persons, who have a joint legal 
interest in a contract, some are dead, the eun-ivora only 
constitute the plaintiff; and where a person dies, in who^ 
resided a sole or several legal interest in a contract, i 
executor or administrator is the proper plaintiff, 
assignee in banki'uptcy is the proper plaintiff in actions 
upon contracts, iu which the bankrupt had a legal interest ; 
and the husband is the proper plaintiff in actions upon 
contracts, in which his wife is legally interested, she being 
joined with him aa plaintiff in actions upon contracts 
made by her before her marriage, and in actions for rent 
or other obligations accruing to her before marriagei 
respect of her real estates in real property. 
Kead 1 Chitty P]., pp. 1-32. 

Gould PI., Ch. iv, §§ 52-05. 
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g 276. Of PlaintiffB in AotiooB Ex Delicto. 

In acliom cr delicto, for wrongs against the rights i 
personal set^iirity and personal liberty, the proper plaintif 
is the person, whose security or liberty has been invaded. 
Where the security or liberty of several persons has been 
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violated by the same act of the defendant, each must bring 
bis separate action, unless, as may sometimes occur, the 
damage resulting from the injury be joint. In actions for 
wrongs against the right of property, the plaiutifl' must 
be the pei-son or persons, whose legal interest in the prop- 
erty has been affected by the alleged injury. Where thiH 
legal interest in the property vests ia several persona 
jointly, all together constitute one plaintiff; but, where 
each has a several interest, each must sue alone. Where 
the legal interest is in one person, and the equitable inter- 
eat is in another, only the former can be plaintiff in a suit 
at law. In actions ex delicto which survive the injured 
party, as is the case witt most of those which lie for in- 
juries to property, the executor or administrator of the 
decedent is the proper plaintiff; but whei-e, of several per- 
sona, who were jointly interested at the date of the injury, 
some nre dead, only the survivors can be joined as plain- 
tit&. In actions for the violation of relative r^hts, the 
superior in the relation must be the plaintiff. 

- Kead 1 Chitty PI., pp. 60-75. 

Gould PI, Ch. iv, S§ri2-57. 



S 277. Of Defendants in Actions Bx Contiaotn. 

The party defendant, in an action at law, must always 
■be the person or persons, by whom the alleged wrong 
has been committed. In actions ex contradti, for the 
breach of an express contract, the proper defendant is the 
person or persons, by whom the broken promise was 
originally made. In actions on implied contracts, the per- 
son or persons, wbo, under all the circumshinces of the 
case, are subject to the legal liability, must be the defend- 
ant. Several persons, binding themselves jointly by their 
contract, must be joined also as defendant in an actiwi for 
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the breach of such contract ; though, where 
more joint-coutractors is dead, Uie sui'vivora only 
named as defendiint. Where each of Beveral parties to 
the same contract is separately, and not joiutly, bound 
thorebj', ea<;h must be sued separately for his own breach 
of contract. Where the contract is several as well as 
joint, each may be separately sued, or all may bo joined 
as the defendant in one action, as the plaintiff' may prefer. 
Upon the death of a contracting party, if the contraott J 
hability, or the right of action for its non-fultihneut, cajtl 
survive, the proper defendaut is his executor or admini 
trator. Upon the contracts of a married woman, mad^fl 
before her marriage, the hushand must be joined with hei; 
as the defendant. 

Read 1 Chitty PL, pp. 33-50. 

Gould n., Ch. iv, §§ 6li-73. 



S 278. Of Defendants in Actions Ex Delicto. 

In actions ex deliclQ the person who commits the tnjury,,B 
whether by himself or by his agents, is to be made defmt 
Where several persons join in the same wrongful act, eacU 
may he separately soed, or all may be joined as the dei 
fenrlftnt in one action, if the plaintiff so elect Upon th^ 
death of the wrong-doer, if the action survive, his exeei 
tor or administrator must be made defendant. In actionEI^ 
brought against a married woman for torts committed by' 
her, either before or after marriage, both husband and wift 
must be named as defendant. 

Read 1 Chitty PI., pp. 76-93. 

Gould PI., Ch. iv, SS 66, 7i-7a. 



§ 279. Of the Nature, Kinds, and Service of Prooeas. 

The first step, in the institution of an action at law, it 
to bring the defendant into court, to answer to the claint I 
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of the idaintifr, and to sabmit to the judgment of the 
coart. This is done by means of proceaa. Proceas is a 
general term, embracing all fornud mandates of the court 
which are issued during the progress of a cause. The 
foriual mandate of a coitrt, by which the defendant is 
directed to appear and answer, is original process. The 
intcnnediate mandates, by which proceedings, that are 
Hubordinate or collateral to the main action, are com- 
menced or forwarded, are known as mesne process. The 
mandate, by which the judgment of the court is enforced, 
]b Jiaal process. Original and final process, and such 
mesne process as is directed against the defendant or his 
property, are known by the general name of mrils. Origi- 
nal process is a written mandate, issued by the court, or by 
some other competent authority, directing the sheriff, or 
other proper officer, to summon the defendant to appear in 
conrt, at a day named therein, (called ihe reium-day,) tlicn 
anJ there to answer to the plaintiff's claim. When this 
process is a simple notice to appear, it is called a summons, 
and is served upon the defendant by reading it to hioi, or 
by leaving with him, or at his usual place of abode, a 
true and attested copy thereof. If the nature of the action 
be such that the defendant is liable to arrest upon original 
process therein, the process, by which the sheriff is eom- 
manded to arrest him, is known as a capias, and is sen'ed 
hy taking his body into custody, and detaining him until 
duly released on bail, or committed in satisfaction of the 
judgment, or discharged by due course of law. In some 
States, the property of the defendant may be seized at the 
commeneeraent of the suit, and held as security for his 
satdsfaction of the judgment. Tte process, by which this 
19 efl'ected, is called an attachment, and is served by taking 
the property into the possession of the sheriff, as far as the 
nature of the property will permit, and holding it until 
the judgment be satisfied, or the property be otherwise 
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released by law. In some States also, a debt, dae by 
third person to the defendant, may be seized in the band*' 
of such third person, aud held us secarit}- for the satiB- 
faction of the judgment. This is accomplished by a pro- 
cess known as foreign allac/imeiii or gnrniahmtHt, and is 
served by oolifjing the third person to hold the debt, due 
from him to the defeudant, subject to the order of the 
court or to fiual process. In.all these forms of process, a 
summons to the defendant, to appear and answer, is neces- 
sarily embodied, all other original process being, in a cer- 
tain sense, collateral and subsidiary to the mandate, by 
which the defendant is brought before the court. 
Head 3 Bl. Comm., pp. 272-2D3. 

Com. Dig., Attachment; Process A, C, D, £, 

Stephen PI., pp. 5-21. 

1 Tidd Prac, pp. 116-130, 1J5-149, 165-199, 211^ 
261. 

S Chitty Gen. Prac., pp. 110-1*5. 



§ 280, Of tbe Return of Process. Appearanca. 

The sheriff, having served the process, must endor 
thereon a short statement of his mode of senice, (ca 
his return.) and lodge the process, so endorsed, with t 
clerk of the court, on or before the return-day. It is t 
duty of the defendant to appear in court on the retur^ 
daj', and, on his failure so to do, judgment may go againi 
him hy default. The plaintiff likewise must appear, 
judgment may be taken against him bj- the defendant u 
nonsait. Anciently, both parties to a suit appeared in 
HOD, and orally made their respective claims concerning t] 
matter in dispute. Appearance is now generally made 1) 



PBOCEEUraOS IN AH ACHOH AT I^W. 171 

attorney, and the mntual allegations of the parties are sub- 
mitted to the court in wiitlng. 

KeadSBl. Comm., pp. 35-29, 273, 27T, 27S, 2S2, 2Sr, 
295, 296. 
Com. Dig., Pleader B ; Process B, D 3-7, E 1-3 ; 

Betoni. 
Stephen PI., pp. 5,21-28. 
1 Tidd Prac.pp. 262-269. 



S aSL Of FleadingB. 
These mutual allegations are called the pkadinpi. Their 
I object is to apprise the court of the exact point or points, 
I coDcerning which its judgment is desired. In order to 
[ Bccure this object, numerous technical rules concerning 
I them have been from time to time adopted, tending to 
I certainty, clearness, and brevity, in the statement of the 
I real material issue. The discussion and illustration of 
I these rules forms the subject-matter of the treatises on 
I Pleading. 

Kead 3 Bl. Coram., pp. 293, 310-313. 

1 CUitty PL, pp. 213, 2U, 221-239. 
Stephen Ph. pp. 123-137, 240-426. 
Gould PI., Ch.i.gg 1-3 ; Ch iUi Ch. viii, §§ 1-31, 
85-79. 



I 3 282. Of the Claesea and Order of Pleadings. 

The questions, presented to the court in any action at 
law, may be gi'ouped in tliree classes : (1) Has the court, 
to which the process has been returned, autliority to hear 
and determine the points in controversy? (2) Has the 
I action itself been properly instituted? (3) Upon the mer- 
9 of the conti'oversy, which of the parties is entitled 
J a judgment, and for what amount shall such judgment 
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be rendered? Ploadingg may, therefore, be grouped Intel 
three corresponding classes: (1) Pleadings whicli raisftl 
the qnestion, whether the court has the requisite authority^! 
called pleadings to the jurisdiction ; (2) Pleadings Thicfiu 
raise the question, whether the action has been properljtJ 
instituted, called pleadings in abatement; (3) Pieadinggl 
which raise tlie question, whether, on the merita of the^ 
controversy, the plaintiff or defendant should have judgJ 
ment, and which embrace all other pleadings than thosa 
previously named. These three classes of questions muBtl 
be raised, when raised at all, in the foreg6ing oMer. 
objection to the jurisdiction must be made, if ever, before 
the attention of the court has been directed to proceedings, 
which would become useless if the objection were aftei^ 
ward made and sustained. An objection to the mode, ia J 
which the action has been instituted, must be urged before 
the merits of the controversj- are submitted to the court. I 
In either of these caaea, failure to raise these questions, : 
the proper time, is regarded aa n waiver of the right tol 
raise them, aud an irrevocable submission of the parties tA.I 
the judgment of the court, upon the action as already ia- I 
stituted. 

Read 3 Bl, Coram., pp. 301, 30:!. 

Bac. Abr., Pleas and Pieadiuga A. 

Com, Dig., Abatement C. 

1 Chitty Pl.,pp. 4^0,441. 

Stephen PI., pp. 40, 430. 431. 

Gould PI., Ch. ii ; Cb. v, g§ 1-9. 



Traverse. Confession and Avoid* 

The question finally presented to the court for its de(»J 
sion, under any of these classes of pleadings, is called li 
issue, and is reached in one of three different ways : (1)] 



ked. 
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By a denial, upon one side, that tho facts, alleged upon 
the other, are legalli- anffieient to sustain tho action or the 
pleading, which denial is called a demwrn- ; (2) By a 
direct denial, upon one side, of the facts alleged upon the 
other, which denial is called a traverse; (3) By an admis- 
sion, upon one side, of the facts alleged upon the otiier, 
conpled with an allegation of new facts, wliicli justify or 
excuse or change tlie legal character of the facts admlt- 
, which admission and allegation are called a confusion 
.and avoidance. A demun'er creates an issue of law. A 
tr&verse creates an issue nf fact. A confession and ai-oid- 
ance may be traversed, or answered by another confession 
and avoidance, or by a demurrer ; in the end, however, 
always terminating in a traverse, raising an issue of fact, 
a demurrer, raising an issue of law. 
Read 3 Bl. Comm., pp. 314-324. 

Bac. Abr., Pleaa and Pleadings H, N. 

Com. Dig., Pleader G, Q, R 1-10. 

1 Chitty PI., pp. 604, 853, 654, 6Cft-670. 

Stephen PI., pp. 44, 52-59, 137-240. 

Gould PI., Ch. i, §§2-25;Ch, vii ; Ch. ix,§§M0. 

STiddProc.pp. 7B0-773. 



■ I 264. Of the Joiiadictlon of CoiutB. 

37ie jurisdiction of a court is dcllned bylaw, and depends 
K)n the character of the parties-litigant, and upon the 
itibject -matter of the controversy. Whei-e no jurisdiction 
a given by law to the court over tlie subject-matter 
of the controversy, all proceedings in regard to it mnst 
inevitably be void ; and the court should at once dismiss 
I action, whenever the want of jurisdiction becomes 
Ipparent. If the want of jurisdiction is dependent on the 
latacter of the parties-litigant, it can be waived, aDC* 
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will be waived in case they suffer the action to proceed ■ 
without objection. 

Eead Gould PI., Ch. v, §§ 14-25. 

Coo]ey Const. Lim., pp. 398-407. 



§ 285. Of Pleas to the JorisdioUon. 

An ohjeclton to ihe junsdiction of a court may be taken 
either by motion or by plea. When the character of the 
parties and the subject-matter are so far disclosed by the 
process, or by the process taken in connection with 
the declaration, that an inspection tliereof shows at once 
the want of jurisdiction, the attention of the court may be 
directed to the error by a motion., and it will immediately 
dismiss the action. But if the fault be not apparent upon 
such inspection, a formal pleading, on the part of tbe de- 
fendant, becomes necessarj', in which the want of jurisdic- 
tion and its causes are distinctly stated, and which is called ^ 
a plea to the jurisdiction. To this plea the plaintiff must] 
reply either by a traverse, or confession and avoidance, orl 
demurrer, and tbe defendant must answer, until an issue | 
either of fact or law is reached. 

Read 3 BI. Comra., pp. 302, 303. 

Bac. Abr., Pleas and Pleadings E. 

Com. Dig., Abatement D. 

IChitty PI,,rp. 441-446. 

GouldPI.,Ch.v,§§ 13-30. 



§ 2S6. Of Pleaa In Abatement. 

An objection to the mode, in which the action has t 
institut£d , must be made by plea I'n abatement. The gronnde 
of this objection are manifold, embracing: (1) Defects t 
the process; (2) Defects in the service of the process^ 
(3) Incapacity of tbe plaintiff to sac ; (4) Inoapacity of the J 
defendant to be sued ; (5) Misdescriplion of the plaintiff). , 
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iffo) Misdescription of the defendant; (7) Misjoinder of 
wrties; (8) Nonjoinder of parties; (9) Pendency of an- 
ther action between ttie same parties, in whicli the same 
remedy i3 Bought for the same wrong; (10) Variance be- 
"■ tween the cause of action as stated in the process, and as 
stated in the declaration. This plea must state the objec- 
tion, andtJie grounds thereof, with the greatest possible 
precision ; and in cases of misdescription, nonjoinder, and 
the lilce, must give the plaintiff such information as will 
enable him to correct his error. To this pica the plaintiff 
may replj-, either by a traverse, or a confession and avoid- 
ance, or a demurrer ; and, npon the issue thus attained, 
the court will either sustain the action in its present form, 

I or will dismiss the action, or will permit the plaintiff to 
■mend in snch a manner as to cure the defect. 
f 287. Of the Declaration. Pleas In Bar, and Subse- 
qnent Pleadings. 
The first in order of those pleadings, which raise the 
qneation, whether on the merits of the controversy the 
plaintiff or defendant should have judgment, is the dec- 
laration. This is the plaintiff's statement of his cause of 
action. It must contain, in legal form and with all the 
necessary technical averments, a clear and concise dcscrip- 
KoQ of the facts of which he complains, of the damage 
which he has sustained, and of the remedy for which he 
To this declaration the defendant may demur, dftv 



Kead 3 Bi. Comm., pp. 302, 303. 

Bac. Afar., Abatement, Misnomer. 
Com, Dig.,AbatenieDtB, C, E-N. 
1 Chitty PI., pp. 448-467. 
StephenPI., pp. 47-51,432. 
Gould PI., Ch. V, §§ 31-159. 
1 Tidd I'rac, 
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nj-ing that the facts alleged «)ostitiit« a cause of action ; 
or he may pUad in bar, either by travCTse, or by coofesuon 
and aToidance. Upon a trsverae or demairer, iasoe is 
immediately joined ; but to a oootes^oD and avoid&t>ce 
tbe [daintiS' may reply by traverse, or demurrer, or a new 
coofessioa and avoidance, until, by final trsTerse or de- 
murrer, bsae is at last attaioed. Each stdge o( plead- 
ing, whici) is characterized by the affirmation or denial of 
any of the lads In oontroTersy. has its ova distinctive 
name ; to wit. the plaintiff's deriaratioa ,- the defendant's 
pica; the plaintiff's rtpHealion ; the defendant's rejotmtier; 
the plaintiff's tmrrejmndtr ; the defendant's r^atter ; Uie 
pluntiff 's Mrreiiitter. Few pleadings erer reach this latest 
BUge. 

Read 3 BL Comm., pp. 39»-3»5, Sm^lO. 

Bac Abr., Fleas and Plodii^s. 

Com. Dig., Pladec C, E. F. H, I, E, L. 

1 Chit^ PL, pp. 339-?40. 314-261. 409-414, 469- 
472, 521-348. o6e-563, 577-580. BOl- 

Stephcn PI., pp. Sa-U. 51-66. 

Goald PI., Ch. W, ^ 1-51, 79-103; Ch. tL 

1 Tidd Prae-, pp. 422-471, C33-713. 

S 38S. Ot Code-Pleadiiie. 

In many of the Stales, the sT^tem of GtdfFleading (so 
called to distingaish it from Common-Law Pleading) baa 
been introduced, by which the ancient forms of pleadii^ 
hare been simptiEed, and the issues, which inTolve the 
merits of tbe controii-ersy. are more speedily and clearly 
ascTTtaiaed. The object of the pleadings, however, re- 
f uaiits the Kuue, and the rules, by which that object is at- 
L tained, are sulistaaUally anvhanged. 
Boad Fttnarof Bmn., ^ 33-ltl. 

h&a Coda PI., g 1-10, 135-142. 
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g 289. Of Issues and Tiial. 

Wben tlie parties are ouce at isaue upon any point, ths ■ 
next step in the proceedings is to hear and determine the 
questions, which are presented iiy such .issue. An isaue of 
law is heard and decided by the judge alone. An issue of 
fact may, and sometimes must, be heard and decided by 
a jury. 

Read 3 Bl. Comm., pp. 331, lilO-Sul. 
Stephen PI., p. 7U. 



§ 290. Of the Jury. Challengea. 

A j'iry is n liody of twelve men. Bnmmonod from llie 
countj' where the court is held, and duly sworn to try the 
issues between the plaintiff and defendant, and to decide 
them according to the law and the evidence. The process, 
by which the sheriff is directed to summon into court the 
men who arc to constitute the jurj-, is known as a venire, 
and must be served and returned in the manner provided 
by law. When the jurors appear in court, and before they 
are sworn to try the isaue in any particular action, the 
parties to the action have a right to make objection, cither 
to the whole body of jurors, or to any individual among 
tbem. Such an objection is called a rhalknge. Challenges 
are of two kinds : Challenges to the Array, and Challengea 
to the Foils. A ekaHentfe to the array is an objection to the 
whole body of jurors, on account of some defect in the 
venire or in its mode of service, or of some partiality in 
the sheriff by whom it was served. A challenge to the polls 
is an objection to one or more individual jurors, on account 
of legal disqn all 6 cation, or of known or probable bias in 
tavoT of one of the parties. In some Statea also, either 
party may peremptorily challenge a certain number of ju- 
rors, without giving any reason therefor. If a challenge j 
to the polls is sustained by the court, the juror is di^ 
12 
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charged from senice in tijat particular action, and another ■ 

juror is substituted in his place. When a challenge to tbe 1 

array is sustained, a new venire is issued and served. 

Read 3 BI. Comm., pp. 352-366. 

Bac. Abr., Juries. 

Com. Big., Cholleuge, EnquesfL 

2 Tidd Piac., pp. GOi-908. 



g 291. Of Direct and Circumatantial Evidence. 

The jurj- being sworn, tlio pleatiinga are read, and som&- 
times an explanatory statement of the issues is made by 
the counsel, in order that tlie applicability of the evidence, 
now to be introduced, may be more clearly undei'stood. 
Ecidence is the means by which the existence or non-ex- 
istence of an alleged fact is legally ascertained. The 
existence or uon-existenee of an alleged fact may be as- 
certained in three ways: (1) By actual observation; (2) 
By the testimony of persona, wbo have a knowledge thereof 
derived from actual observation ; (3) By inferring it IVom 
other facta, which have been actually observed or are es- 
tablished by proper testimony. Evidence of the first and 
second classes is known as direct evidence. Evidence of the 
third class is known as indirect, inferential., or circumstaitiui 



i 



Read 3 Bl. Comm., pp. 306-371. 

2 Tidd Prac, pp. 008-010. 

3 Chltty Gen. Prac., pp. 872-8f 
1 SLarkie Ev., pp. 15-17, 80-00, 820-8BB. 
1 Greenleaf Ev., §§ 1, 2, 7-13a. 
Burrill Circ. Ev.. pp 1-8, 76-247. 



i 



% 232. Of Material and Relevant Facts, 

The sole questions, to be considered and decided by th> 
Jury, are those which are embodied in the issue. A fac 
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wliich, when proved, doterruinea some question embodied 
in the issue, ia a maUrtai fael. A faul from which, when 
proved, some muterial fatl may legally be infcTred, is called 
a relevanl fact. Facia neither material nor relevant are, 
therefore, excluded from the eonaidcratioa of the juiy, and 
evidence concerning tbem is iaadmissible. 
Read Stephen PI., p. 83. 

1 Storliie Ev., pp. ll>-12, 15-17. 

1 GreeDleai Ev.. §§ 50-73. 

Stephen Ev., liitrod. Fart i. 



I 293. Of Facta Jadicially Noticed. 

In tlie trial of every issue, certain facts are presumed by 
law to be personally known, both to the judge and jnry. 
Of these there are six claascs : (1) Political faclt, such as 
the existence of other nations, their flags aotl seals, the 
law of nations, the territorial divisions and political con- 
Btitution of the state, the public matters which affect the 
state, its elections aod general legislative meetings, its 
weights and measures, coins, and other circulating me- 
dium, and its public and special fasts and festivals; (2) 
Zieffal facts, including the public laws of the state, its vari- 
ons courts with their jurisdiction and rules of practice, their 
officers and seals, the names and persons of their judges, 
the general custonis of trade, and such other matters re- 
lating to law and usage as arc equally well known to all 
citizens ; (3) Official facts, embracing the names and func- 
tions of the President, senators, representatives, ambassa- 
dors, marshals, sheriffs, and all who hold office in the state 
by virtue of public election or appointment, the signatnrcs 
of the President, marshals and sheriffs, and the signatui 
and seals of notaries ; (4) PubUe histnry, including the facts 
which constitute the political, social, and topographical 
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erally knows ' 



development of the state, and which arc generally knows 
and regarded as true ; (5) Natural history, comprising sach 
facts in nature na are permanent and uniform, and do not 
require 8[)ecial investigation in order to discover them, such 
as the number ol' days in a given montti, the succession of 
the seasons, and the coincidencQ of week-daj's with certain 
days of the month and year ; (6) The vernacular language, 
or the meaning of all common English words, and of such 
terms in art as are of ordinary use. Of all tlieae facts 
courts take jiidiciai notice, and regard them as established 
without further proof. Ail other facta, whether material 
or relevant, must be established by legal and sufhcicut evi- 
dence. 



Read 1 Starliie Ev., pp. 735-741. 
1 Greenleaf Ev., §S 4-6. 



§ 394. Of Written and Oral Evidence. 

Evidence, as to its form, is of two kinds : Written and 
Oral. Written evidence conaiate of public and judicial 
ords, deeds, bonds, and other instruments in writing. 
Written evidence is admissible, whenever the fact in ques- 
tion is the existence of the instrument itself, or whenever 
the contents of the instrument are legally siifQcient to es- 
tablish some material or relevant fact. Oral evidence con- 
sists of tlie viva voce statement of a witness, who is dnly 
sworn and subjected to examination. Oral evidence is 
admissible ouly when the witness can testif^', from his 
personal knowledge, as to the existence or non-exiatenc6 
of some material or relevant fact, or when he is called, aS] 
an expert, to testify to bis opinion. 

Kead 3 Bl. Comra., pp. 3G7-3B0. 

1 Starkie Ev., pp. 08, 102, 255. 
1 Greeuleaf Ev., §§ 30C-308. 
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§ 295. Of Primary and Becondary Evidence. 

Tlie existence and tlie contents of a written instrument 
may be proved by the production of the inetriiment itself, 
or in certain cases where this cannot be done, by a prop- 
erly attested copy, or where no copy even can be had, by 
oral evidence. The iostrnment itself is primary evidence 
of its existence and its cotitenia ; copies and oral evidence 
are secondary evidence ; and secondary evidence is inadmis- 
sible, whenever primary evidence can be produced. The 
meaning or comtruclion of an instrument is a matter for 
the decision of the jndge, and oral evidence that the maker 
of the instrument did not himself mean what the iDStni- 
ment, as so interpreted, espi-esses is inadmissible. 
Read Bac. Abr., Evidence F, G, I. 

Com. Dig., Testmoigne — Evidence. 

2 Tidd Prac,, pp. 84!>-85o. 

1 Starkie Ev., pp. 255-583, 042-733. 

1 GreeQleaf Ev.. §§ 83-97, 275-30.'5, 470-583. 



% 396. Of DepositionB. 

Oral evidence is usunlly produced in open court, in the 
presence of the jury. Where this is impossible, by reason 
of the sickness of the witness or other cause, it maj- be 
taken in writing by some person, appointed for the pur- 
pose by the court, or authorized to do so by the general 
rules of law. The evidence, thus written, is called a de- 
pontion, and is read in coart to the joiy as the testimony 
of the witness. 

Bead 2 Tidd Prao., pp, 860-863. 

1 Starkie Ev., pp. 403-434. 

1 Greenleaf Ev., §§ 320-325. 



ELEMEHTAKY LAW. 



§ 297. Of Sabpceaas. Subpcsnas Daces Tec am. 

Tbe process, by which witnesses are summoned to ap- 
pear and testify, is kuown as a subpcenn. When written in- 
striinients, in the possession of a third person, are needed 
as evidence, he may be summoned to appear and produce 
them, by a process known as a subpnna duces tecum. If 
Buch instromGnts are in possession of the opposite party, 
notice may be given to him to produce them, and if he 
refuse, secondary evidence of their esiatence and contents 
may be given. 

Read3Bl. Coram., p. 36D. 

Bac. Abr., Evidence D. 

2 TidJ Prao., pp. 855-880. 

1 Starkie Ev., pp. 103-114. 

1 Greenlaaf Ev., §§ 309-319. 

§ 29B. Of the CompeteDcj of WltneHSBB. 

Any person, who understands and recognizes the obliga- 
tions of an oath, is a competent witness, unless disqualified 
by positive law. Formerly, all those who had been cod- 
vieted of certain infamous crimes, and all those who were 
interested in the merits of tbe controversy, were so dis- 
quali&ed ; but such interest or conviction is now regarded 
as affecting the credibility, rather than the competency, of 
a witness. 

Read 3 Bt. Comm.. pp. 3B0, 370. 

Bac. Abr., Evidence A 4-6, B. 

Com. Dig., Testmoigne — Witness. 

1 Staikia Ev., pp. 22-34, 114-148. 

1 Greanleaf Ev., §S 328-333, 317-430. 
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§ 299. Of Confidential CommunlcatJona. 

With few exceptions, anj' witness may testify to any 
material or relevant fact within his personal knowledge. 
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But hmband and wife are not alloned to testify against 
each otlicr, unless in actions where some personal injury, 
inflicted by one upon tbc otber, is the suliject- matter of 
the controversy. PuUic ojiccrs are not permitteil to tes- 
tify to any secret affairs of slate, or to any matters whicli 
the public interest requires to be concealed. Counsel are 
not allowed to testify to any matter coiifidoii to them by 
Hieir clients, nor can a client be compelled to disclose any 
communication passing between bimself and bis counsel. 
No witness can be compelled to reveal matter, wliicli would 
expose liim to prosecution for a criminal otfcaoe, or to any 

» public penalty or forfeiture. 
Read 3 BI. Comm.. p. 370. 
Bac. Abr., Evidence A 1-3. 
1 Stariie Ev., pp. 33-^12. 
1 Greenleat Ev., §§ 23&-254 a, 33t-346. 
B 300. Of Hearsay Evidence. 
With few exceptions also, no witness is allowed to tes- 
tliy to statements, made to him or in his presence by other 
persons. Among these exceptions are tbc following: (I) 
Where the making of the statement is itself a material or 
relevant fact ; (2) Where the statement was made by a 
party-litigant, or bia agent, or some pereon in whose right 
ho claims, and is an admission or a declaration against his 
interest ; (3) Where the statement was a dying declaration, 
made under apprehension of Immediate death by a per- 
son alleged to have been killed by another, and describ- 
ing the method and the perpetrator of the homii;ide ; (4) 
Where the 8ta,temcnt was made by a ])crson, siricc dead, 
insane, or beyond the reach of a svbpctna, who at the 
I time was testifying under oath in the same action, or 
I (n another action involving the same issues between the 
parties, or their representatives in interest; (6) 
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Where the statement was made by a person, since d<H 
ceased, in tlie ordiDaiy eourae of business, or in the diB--' 
charge of some professional duty, or in reference to the 
existence of some public right or custom and while no dis- 
pute concerning such right or custom existed ; (6) When 
the statement was made by a person, since deceased, con- 
cerning relationship, births, deaths, or marriages, provided 
these facts are actually in issue, and the statement was 
made bj- the blood-i-elative of the person to whom they 
relate, or by the wife or husband of such blood -relative, 
and was also made before the facta themselves became 
matter of dispute ; (7) WUen the statement was made bji^ 
a testator, since deceased, concerning the contents of h 
will, and tbe will, though proved to have once existed^ 
cannot now be found ; (8) When the statement was mot 
by a person, who, having been 'called as a witness ia tl^ 
same action, has testified inconsistently tlierewith ; (9)1 
Where tiie statement was made by a person, who, at the 
same time, performed some act, whieh has been shown in 
evidence, and which this statement is calculated to explain. 
Statements, not embraced in these exceptions, are knownj 
as hearsay, and are inadmissible. 
Reads Bl. Comm.,p. 363. 

Bao. Alir., Evidence K, L, N. 

1 Stariie Ev., pp. 35-39, 43-08. 

1 Greenleaf Ev., §§ 0»-2a5. 
* StepheD Ev., Pa,i-t i, Ch. iv. 



§ 301. Of the Examination of Witnesses. 

The examination of a witness is divided into three stage's^ 

(1) Direct examination by the party who produces hima 

(2) Cross-examination by the adverse party ; (3) Re-dii-eol 
examination by his first examiner. The rules, which gort 
ern the direct examination, are few and simple. The witnel 
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can lie questioned only concerning material or relevant 
Tacts, or uouceming matters neceBsarj to explain such 
facts. Except in the ease of adverse witnesses, no ques- 
tion, which suggests tlie desii-ed answer, can be asked eou- 
ceroing any material or reie\'aiit fatt ; nor can a question, 
which assumes the existence of a faet not 3'et established, 
lie i>ermitted. The witness may, when necessary, assist 
Uia memory by reference to written memoranda, provided 
lae can thereupon testify to the facts from his own recollec- 
tion. On cross-examination a far greater latitude is al- 
lowed. Leading questions, suggesting the desired answer 
to the witness, may be employed. Collatei-al facts may also 
Ije elicited, and questions may be asked concerning almost 
any matter, which, in the discretion of the judge, may 
appear proper in order to test the veracity and knowledge 
of the witness. A witness cannot, however, be cross-ex- 
amined as to any immaterial and irrelevant fact, merely 
for the purpose of contradicting him by other evidence. 
2'/ie re-direct examination is intended to enable the witness 
to explain tlie statements made on crosB-exami nation, and 

r 

^rs 302. Of the Burden of Proof. 

7S« burden of proof, or the duty of supporting his 
position by a preponderance of evidence, rests on the 
affirmative. This may be either the plaintiff or defendant, 
according to the nature of the issue. The affirm.itii-e also 
usually goes forward in the presentation of his claims and 
in supporting them by evidence, and the negative having 



by the same general rules as the direct. 
Read Bac. Abr.. Evidence E 1. 

3 Chitty Gen. Prac., pp. S90-903. 
1 Starkie Ev., pp. 145-254. 
1 Greenleal Ev., §§ 431-169. 
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followed with his claims and [voof, the contest is then ] 
closed by the affirmative. 

Ktad 1 tiiarkie £v., pp. 585-595. 
1 Greeuleaf Ev., §§ 74^81. 



g 303. Of Presumptiona. 

The adiin&iibiUiy of the evidence offered on the trial is to 
be determined by the judge, accoi'ding t6 the settled rules 
of law, or, in cases wliere uo rule exists, according to his 
own discretion. The sit^ciency and weiffhl of enidence are to 
be, in almost eveiy case, determined by the jury. There 
are, however, certain classes of facta, from which the law 
conclusively infers the existence or non-existence of other 
facts, and the jury are, therefore, compelled to find the latter 
whenever the former have been proved. From other classes 
of facts the law infers, but not conclusii'cly, the existence 
or non-existence of other facts, and the jurj", in such cases, 
are compelled to find the latter, only when the former have 
been proved, and when the inference, which the law usually 
derives thercfi-om, has not been rebutted. The rnlea of 
law, necessitating these conclusive or prima facie inferen- 
ces, are called presumptions. The jury are also compelled to 
decide in accordance with the evidence actually presented ; 
and a verdict clearly against the evidence is illegal, and 
will be set aside by the court on due application, and a new 
trial granted. 

Head 3 Bl. Comm., pp. 371, 3ST. 

Bac. Abr., Evidence H. 

1 Starkie Bv., pp. 70-BO, B6-101, 741-783. 

1 Greenbaf Ev., §§ U-i8. 

Burrill Circ. Ev., pp. 9-75. 
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$ 304. Of the Charge of the Judge. 

After the evidence is closed and tlie arguments of coun- 
Bel ha\e been made, the jmlge instructs tlic jury in tboae 
rules of law, wbich are to guide them in arriving at their 
verdict. This instruction is called the charge, and in it he 
inuat not only state the law correctly, but so clearly and 
Dompletely aa to enable the juiy to properly apply the 
eridence, and to decide legally every question embodied Iti 
the issue. Any default of the judge, in this respect, may 
become ground for a uew trial, at the instance of the party 
prejudiced therebj'. 

Read3BI. Coram., p. S75. 

a Chilty Gea. Fvac, pp. 011-916. 

•S 305. Of the Deliberations of the Jury. 

The charge being fiuiahed, the jury deliberate in private 
tipon the questions thus submitted to thetn, having before 
n tlie pleadings, docunicuts, depositions, and other writ- 
ten evidence. The oral evidence they are expected to re- 
member, and, if tbej' do not remember it, they should return 
■to tlie court-room, and hear anew so much of it as they may 
a forgotten. They cannot give evidcDcc to each other, 
,*r examine anj- witness by themselves. If they are in 
idoubt concerning any question of law, which was, or should 
lave been, embraced in the charge, Ihcy maj- return and 
xeceive additional instnictiona. If, after due deliberation, 
■•hey cannot agree on a decision, they report the disagree- 
j»nent to the judge, who takes back the papers and oi-ders 
* new trial before another jury. When they do agree, they 
■^turn into the court-room, and announce their decision in 
^tiie mode prescribed by the statutes or the rules of court. 
^Ijis decision is called a verdict. 

Read 3 Bl. Coram., pp. 375, 370. 
2TiddPriic., pp. 918,017. 
8 Chitl^ Gea. Prao., p. 017. 
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§ 306. Of the Tetdiot. 
Verdicts are of two kinds: GeDeral and Special. A 

general verdict finds tbe issue, In general terms, for IIjp 
plainti? or defendant, and ia presnraed to embrace it 
decision upon every question of fact preseEtcd in ibt' 
issue. A special verdict reoites all the facta in detail, jis 
tbe jury find tliem to have been proved, and prajs the 
advice of the court thereon ; concluding conditionally, that 
if, upon all tbe facta so found, tbe court should be of tlie 
opinion that the plaintiff bad a cause of action, then the 
verdict ia for the plaintiff; if otherwise, for tbe defend- 
ant. The latter form of verdict is seldom adopted. 
Read 3 Dl. Comm., pp. a77, 378. 

Bac. Abr., Verdict. 

Com. Dig., Pleader S. 

ICbittyPL.pp. 073-684. 

Stephen PI., pp. 9I-t " 



S Tidd Prac., pp. 938-932. 



icccpted bj^H 



S 307. Of New Trials. 

The venlict of the jury has no validity until accepted fa 
the judge. Any illegal conduct, in relation to the actioD, ' 
on the part of one or more of the jurors, or on tbe part of 
the prevailing party in relation to the juiy ; any material 
contradiction between tbe facts found by the verdict a 
tbe facts established by tbe evidence ; anj- palpable v 
anee between tbe roles of law delivered in the charge, anj 
the rules by which the jury have been guided in their a 
plication of the testimony, or tlieir decision of the i. 
when dulj' brought to tbe attention of the judge, renderafl 
hia duty to set aside the verdict and to i. 
Proceedings for this purpose are usually by motion, \ 
dressed orally or in writing by the defeated party to t 
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t in wbich witnesses m&y, if 



JniSge, opon the allcgatii 
necessary, be examiaed. 

Bead 3 Bl. Comm., pp. 3: 

IBac. Abr., Trial L. 
Com. Dig., Pleader R 17. 
I Stepheu PL, pp. 9i-0fl, 100. 

I 2 Tidd Prac., pp. B3i-019. 

1 1 Starkie Ev., pp. 799-SOO. 

I 1 Gi-aham and Waterman N. T., Introd. pp. 1-502. 

I a Grahsm and Waterman N. T., pp. 1-50- 

I 306. Of Arxest of Jadgment. 
Where it U appai'ent on the face of the pleadings that 
the verdict is improper, or that if accepted it cannot be 
Bostained, a motion in arrest of judgment may he made by 
the defeated party, which, if euccessful, will result in the 
refasal of the judge to accept the verdict as the basis of a 
judgment, and in au order for the reconstruction of the 
pleadings from the point where the first defect appears. 
This correction of the pleadings is known as a repleader. 
When a verdict has been improperly rendered in favor of 
the deffendant, and when neither on his present plea, nor on 
any other plea which ho can offer, a verdict in his favor 
can legally be given, the judge may order a judgment non 
ohttante veredicto to be entered for the plaintiff. Upon 
le motions, only materia! defects in the pleadings can be 
larded, all formal defects being cured by verdict. 
Reads Bl.^omm., pp. 303-395. 

Com. Dig., Pleader K 18, S 47. 
lChittyPl.,pp. 655-637. 
Stephen PI., pp. 96-100. 
Gould PI., Ch. 3C. 
2 Tidd Prac, pp. 949-95*. 
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on in arrest ia^^^ 



S 309. Of Jadgmenta. 

When a veiUiet is accepted, and no motion in arrest la 
interposed, it is followed by tLe Jiiclgraent, A judgment 
is the sentence of the law, awarded^and pronounced by 
the juJge upon some question legally submitted to him. 
Judgments are of two kinds : Interlocutory and Final. 
An intarlociUory judgment is a sentence pronounced by the 
judge, upon some question arising during the proceedings 
in an action. A Jtnjil judgment is the sentence which deter- 
mines the action itself. FiuaJ judgments may be rendered 
in several cases: (1) Upon nonsuit; i. e. where the plaintiff, 
having commenced an action, abandons it, and the defend- 
ant enters and takes a judgment for his costs ; (2) Upon 
default; i.e. when the defendant does not appear to de- 
fend, and the plaintiff takes judgment against him for the 
debt, or damages, and costs ; (3) Upon confession ; i, e, 
where the defendant, in an action of debt, acknowledges 
the iodobtadneaa in court, and the plaintiff takes judgment 
against hiin for the amount and costs ; (4) Upon nihil dicil ; 
i. e. where the defendant appears but refuses to plead a»- 
eording to the due course of law, and the plaintiff tal 
judgment against him for the debt, or damages, and coal 
(5) Upon demurrer ; i. e. where an issue of law, whieh 
decisive of the action, is presented to the judge, and the 
prevailing party, if he be the plaintiff, tekea judgment for 
the debt, or damages, and costs ; but, If he be the defend- 
ant, for the coats only ; (6 ) Upon verdict rendered by the 
jury. In all cases of judgment where debt or damages may 
be awarded, except upon the verdict of a jury, the amonnt 
must be determined by a writ nf inquiry, or a hearing m 
damages, either before the judge or before some other per- 
son or persons appointed for the purpose. In judgments 
rendered upon verdict, the amount named in the verdict 
must be followed in the judgment, unless this amount be 
greater than the one claimed in the decLiration. In such 



a»- 



I case, the prevailing party must enter a remittitur for the 
iKuplus, and take judgmeut only for ttie amount ekimed, 
or the judgment will be eiTooeoua. The recovery of coats, 
both as to the right thereto and the amount thereol', is gen- 
.erally regulated hy statute. 

Read 3 Bl. Comm., pp. 200, 207, 303, 3i!4, 3Ui5-3D9. 
Bttc. Abr., Nonsuit. 
Com. Dig., Pleader M, X, Y, Z. 
Stephen PI., pp. 104-110. 

1 Tidd Prac., pp. GOO, 000-631. 

2 Tidd Prac., pp. 794-799, BI7-927, 902-901. 



310. Of Audita Qaerela. 

The process, by which a final judgment is enforced 
Kainst the person or property of the defeated party, is 
'^"-'' an execution. This issues, as a matter of course, 
Dt of the court, on the rendition of the judgment, unless 
Affid by the court on account of some proceeding on the 
irt of the defeated partj-, which may render it unneces- 
The proceedings, of which the defeated party may 
rail himself for thia purpose, are two: (1) An Audita 
la; (2) A Writ of Error. An audita querela is a 
iding, in which the defeated party claims that, since 
lie rendition of the judgment, he has been legally released 
t discharged from the same, and prays that it niaj- not be 
^forced against him. The question thus raised being ex- 
mined by the court, in which Ihe judgment was rendered. 
tecution will be granted or withheld as justice may re- 



iiire. 



i 3 BI. Comm., pp. 401, 405, 403. 
Bao. Abr., Audita Querela, Supersedes 
Corn. Dig., Audita Querela, Superaedea 
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§ 311. Of Writa of Error. 

A writ of error is a pi-oceeding in which tlie defeated 
party claims that the judgment ia invalid, either on account 
of errora in law apparent on the face of the record, or on 
account of his own legal incapacity or want of opportunity 
to appear, or on account of a want of authority, ou the part 
of the court, to render such a judgment. The record regu- 
larly conaista of the process, pleadings, verdict, and judg- 
ment. When questions of law arise in the course of the 
proceedings, (as upon the admission or rejection of evi- 
dence and the like,) tliey can be made part of the record 
by a written statement, called a bill of exceptions. If the 
defeated party prevails in this proceeding, the judgment 
will be Tcnened and a new trial ordered, or such further 
proceedings had as will, if possible, correct the error. If ■ 
he be also here defeated, the original judgment w.ill 1)^1 
affirmed, and execution issued. A writ of error may be 
brought even after execution has been levied, and, if then 
anccessfnl, not only will the judgment be reversed, but the 
execution-creditor will be compelled to pay back the snm 
collected on the execution. In some of the States, mo- 
tions, in the nature of wi'its of error, are permitted to be 
made, within a certain time after judgment has been ren- 
dered, and a correction of errors, or other desired relief, 
is thus secured as a part of the proceedings in the original 
action. 

Head 3 Bl. Comm., pp. 406-411. 

Bao. Abr., Bill of Exceptions, Error, Sapersedeaa 
D, E, F. 

Com. Dig., Error, Pleader 3 B. 

Stephen P!., pp. 88, 89, 117-122. 

2 Tidd Prao., pp. 010-914, 1188-1248. 

1 Starkie Er., pp. 79(^-71)7. 
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I § 312. Of tbe Nature, Kinds, and Betvioe of Hzeca- 

An execution ia a proceBs, directed to the sheriff or other 
proper officer, comroaoding him to satisfy the judgment 
upoQ the botiy, or the personal property, or the real prop- 
erty, of the defeated party. An execution, issued against 
the body of the defeated party, ia called a capias ad satis- 
faeiendum. It ia served by arresting him and committing 
him to prison, there to be detained until diacharged bj' due 
course of law. An execution, issued against the personal 
property of the defeated party, is called a Jieri fneiax. It is 

^ served by seizing and selling so much of bia goods and chat- 
tels, as may be needed for the payment of the judgment-debt. 
An execution, issued against the real property of the de- 
feated party, is called sometimes a levari facias, sometimes 
on elegit, according to the method by which the lands them- 
eelves, or the profits thereof, are appropriated to the pay- 
g jnent of the judgment-debt. In some States, the real 
Hfroperty may be sold and the proceeds applied in payment ; 
^"In other States, the property is deeded by the sheriff to 
the judgment- creditor ; in still others, the possession of the 
property maj- be delivered to the creditor to hold until the 
income pays the debt. Certain special forms of action have 
also their peculiar forma of execution. In ejectment, the 
execution is called an habere facia3,&adi is served by dispos- 
BesBing the defendant and putting the plaintiff into peace- 

>ible possession of the lands. In the action of replevin, 
u execution sometimes issues to secure the reatoralion, to 
■the defendant, of the property wrongfully replevied by the 
llaintiff. And in detinue, the execution may command 
the goods, for which, or for the price of which, the plaintiff 
Biles, to be seized and restored to bim. When the execu- 
tion has been served according to its nature, it must be 
retnmed to court, with an account of the doings of the 
sheriff endorsed thereon. If the judgment is siitisfied, 
13 
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proceedings are at an en(L If it is unsatisfied, other exe- 
cutions may be issued, at any time within such period as 
the statute permits, until satisfaction of the judgment be 
obtained. 

Bead 3 Bl. Comm., pp. 412-425. 
Bac. Abr., Execution. 
Com. Dig., Execution. 
Stephen PL, p. 116. 
2 Tidd Prac., pp. 1030-1086. 
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CHAPTER VI. 



EQUITABLE REMEDIES, 




§ 313. Of Prohibitory and Maudatoiy lojnQctionB. 

EquitaUe remediet are those wliich are applied by courts 
of equity, in t-ases wliere the ooly proper legal remedies 
would fail to give adequate relief. They are of two 
classes : (1) Those wliicU are designed to prevent the eom- 
miaaion or continuance of wrongs ; (2) Those which are 
designed to redress wrongs already committed. Those 
■which are designed to prevent wrongs are called injunc- 
tions. An injunction is a mandate, issuing out of a court 
of equity and enjoining the respondent, under suitable pen- 
alties, to refrain from the commission of some wrongful 
act, or to prevent the continuance of some wrong already 
in operation. When it merely forbids the doing of an act, 
it is known as a prohibitory injunction. Where it necessi- 
tates the doing of an act in prevention or suppression of a 
^roog, it ia known as a mandatory injunction. 
Read 1 Story Eq. Jur., g§ 25-33, 50-74. 

2 Story Eq, Jur., §§ 801, m2. 

Willard Eq. Jur., pp. 341, 342. 

Kerr Inj., pp. 11, 230-232. 005-640. 

Highlnj., §§1,2, 082-998. 



314. Of Temporal; and Perpetual Injunotloni. 

-An injunction, as to ita effect, may be either temporary 
* perpetual. A temporary injunction prohibits the comrais- 
>On of the alleged wrongful act only until some definite date, 
until fui-ther order of the court. Its object is to pre- 



serve the riglita of parties intact, unti! the merita of the 
controversy can be fully investigated. When such injunc- 
tions arc issued upon tlie application of the petitioner, 
without previous notice to the respondent, they are called 
ex parte injunctions, A perpetual injunction ia granted at 
the conclusion of an investigation, and forever prohibits 
the contemplated wrong, 

Eead 2 Story Eq. Jur., § 873. 

WiUardEq. Jiir., p. 341. 

Kerrlnj., pp. 11, 12, 224-230. 

High loj., §§ 8-17, 878-045, 1001-1013, 



§ 315. OI InjonctloiiB against Fraud. 

The principal purposes, for which injunctions may be- 
iasued, are the following: (1) To prevent fraud; (2) To 
prevent irreparable injury to property; (3) To pievent 
certain wrongs against personal security; (4) To prevent 
certain wrongs against relative rights. Fraud embraces 
every kind of artifice, by wbich one person can obtain an 
unjust advantage over another. It may consist in actual 
falsehood and deceit, or in the concealment of material 
facts, or in any other acts by which a proper confidence 
and trust are violated. It ia also implied, in equity, from 
the circumstances or relations of certain contracting par- 
ties, and from the intrinsic nature of certain transactions. 
Any attempt to enforce against another an advantage ob- 
tained over him by fraud, whether such advantage were 
obtained by proceedings at law, or by a contract, or in 
any other manner, may be frustrated by an injunction. 
Bead 1 Story Eq. Jur., §§ 187-169. 

2 Story Eq. Jur., gi 674^08. 

Willard Eq. Jur., pp. 315-307. 

Adams Eq. Jur., pp. 1S4-107. 

Kerr Inj., pp. 13-51. 

High Inj., §§ 44, 45, 84-89, 109-128, 248, 709T^7f 
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§ 316. Of lajanctiDna against lTrepara.ble Injur; to 
Property. 

An irreparable injury to property is an injury for which 
the owner of the property cannot be compensated by the 
mere paj-mcnt of money. In I'eference to real property, 
waste, nuisance, and certain forms of trespasa are gener- 
ally regarded as irreparable injuries. The dcsta'uction of 
Bome kinds of personal property, the infringement of pa- 
tents, copyrights, and trade-martts, and sometimes even 
the misuse of personal property, in which another baa an 
interest, are of the same nature, and, like them, may be 
prevented by injunction. 

Read 2 Stoiy Eq. Jur., §g BOS-950. 

Wiliard Eq. Jur., pp, 367, 303, 370-401. 

Adams Eq. Jur., pp. 207-219. 

Kerr Inj., pp. 108-200, 235-235. 267-274, 287-2S7. 

S 832-334, 337-310, 350, 351, 360-369, 

333-395, 400-303, 439, 411-445, 474- 
489, 492-4D7, 535-530, 590-597. 
Highlaj., §§383-673. 
f Injnnctioiia against Injniiea to Health and 
Comfort, 
rongs against personal aeeurity, for the preren- 
_ _ . 'hioh injunctions are most freqiiently issued, are 
**J«ries to health. These are all classed under the head 
*-**" niiisanees, and may arise from the production, by an- 
'^t'ticr, of offensive and injurious odora or disagreeable 
^^ises, or from tlie collecting together of persons, in a, 
'**"'bulent manner, to the disturbance of the peace and 
p.*»i*tof a neighborhood, or from the keeping unguarded 
Jp ferocious animals in snch a manner as to escite fear and 
^pE^TQ^SDaion, or Irom any other acts of similar character 
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and effect, Injunctiona have also been granted to pre- 
vent threatened assaults. 



Read 2 Story Eq. Jur., g 926. 
WillaidEq. Jur., pp. 389 
Kerr Iiij., pp, 36&-30Q. 
High Iiij.. §§ 401^93. 



§ 318. Of Injimctiona sgalnit Injuries to RelatiTe 
Bights. 
Wrongs against relative rights may be prevented by 
injunction, when irreparable injury might otherwise be 
committed. Thu3 a guardian may, by injunction, prevent 
the marriafft of an infant ward ; a parent may obtain the 
same relief by settling property upon his child, and pro- 
curing himself to be appointed as its guardian ; parents 
may be enjoined against an unwarranted interference witJi 
their children, and a husband may be enjoined against 
tyrannical restraint upon his wife. 

Bead 2 Story Eq. Jur., §§ 1341-1360. 
WillardEq. Jur.,p. 369. 
Ketrlnj., pp, 597-509. 
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§ 319. Of the Specific Performance of Contracta. 

Equitable remedies of the second class are applied 
chiefly in the following cases : (1) To secure the specdflo 
performance of certain contracts ; (2) To set aside cer- 
tain contracts ; (3) To correct the language of written 
contracts in accordance with the original intention of the 
parties; (4) To give an equitable interpretation to con- 
tracts ; (5) To relieve against fVaud i (6) To settle mutnal 
accounts, where, by reason of the number of the parties or the 
character of their respective claims, justice cannot be dooe 



in a court of law ; (7) To foreclosa or redeem mortgages ; 
I (8) To regulate the separate property of married women ; 

(9) To appoiut and control receivere; (10) To regulate 
I trusts; (11) To perpetuate evidence; (12) To compel a 
1 discovery; (13) To enforce or set aside nwai-da; (14) 
' To aid the execution of the judgment of a court of law, 

The sptcife performance of a contract can be enforced 
f. only in a court of equity, the only redress, obtainable at 
[law for breach of contract, being a money-compensation 
kjbr the damage actually sustained. In manj' c.isea, how- 
^ever, such a compensation would be entirely inadequate. 
C This is especially true of contracts for the sale of lands, 
B where the vendor refuses to perfect the sale, but is also 
ttrue in many contracts concerning personal property. In 

all euch cases, if the conti-act is fair, equitable, and capa- 
|ble of being fully executed, a court of equity will oi'der 
ithftt it be specifically performed by the defaulting party. 

Read 3 Bl. Comm., p. 426 n. 1. 

2 Story Eq. Jar., §g 708-703 b. 
Willard Eq. Jur., pp. 20^-300. 
Adams Eq. Jur., pp. 77-02. 



I 320. Of the RBBOlaelon of Coutracta, 

A court of equity will ako set aside or ahrognte a con- 
tract which it would be ine(|uitablo to enforce. In general, 
.« contract, entered into honestly and undorstandingly by 
hoth parties, will bind both, however disadvantageous to 
one or the other the performance of the same may be. 
"Bnt when either party has practised any fraud upon the 
'Other, or taken advantage of any confidential relationship 
between them, or exercised undue influence over the other, 
Or where both parties have entered into the contract under 
a mistake, or where the contract is itself contrary to pub- 
c policy, it is within the province of the court to protect 
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the just riglits of the parties, by decreeing that tiie c 
tract sliall he null and void. 

Read 1 Story Eq. Jur., §S lSl-251, 2G0-348, 88i. 

2 Story Eq. Jur,, §§ 692-707. 

Willard Eq. Jur., pp. 302-304. 

Adams Eq. Jur.. pp. 174-191. 

Kerr Inj., pp. 47-ul. 



g 321. Of the Correotlon of Mistakes, 

T/ie correction of mistakes, made by the parties in the j 
language of tlieir written contracts, is the peculiar duty of 
a court of equity. A court of law can recognize onlj' the 
contract as actually written, and as interpreted according 
to the rules of law. Equity, however, has the power to j 
carry out the exact intention of the parties, whatever tha J 
language which they have mistakenly employed, and to 
reform and amend the written instrument to make it cor-i 
respond with their intention. These mistakes must have 
been mutual, since otherwise there could have been no such 
meeting of the minds of the parties, as to constitute a con- 
tract with which the written contract can be made to C' 
respond ; and, in such cases, if the wntten cont act cannot ' 
be set aside for fraud or othc u e the parties must 
abide by its interpretation in the o ts of law. These 
mistakes may have been either as to s m n te lal fact, or 
as to some matter of form, or e en n ome cases, as to> 
matter of law. 

Read 1 Story Eq. Jar., g§ 110-181. 

Willard Eq. Jur., pp. 50-84, 300-302. 

Adams Eq. Jur., pp. 168-174. 

Kerr Inj., pp. 52-55. 



g 332. Of the Interpretation of Contracts. 

Contracts liai-e usually the same iulerprelaiion both in'l 
law and equity. The rules wbicli govern courts of equity,' 
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in this respect, are, however, less rigid than the rules of 
law ; and the true intention of the parties, when it can be 
ascertained, wil! always be regarded. 

Read 1 Story Eq. Jur., §§ 13S-1G0, 103, 17S-181. 

2 Story Eq. Jur., g 1531. 

Kerr Inj., pp. uo, 497-501. 



§ 323. Of Relief againet Frand. 

Courts of equity also afford relief in all cases where 
fraud of any kind has been, or is about to be, practised 
hy one person against another. Equitable jurisdiction, in 
matters involving this form of injury, is most extensive, 
and relief may be obtained in any manner whicii the eir- 
cotnstances of the particular case require. When n contract 
it tainted wilh fraud it may be set aside, or bo far enforced 
only as equity requires. Where penalties and forfeitures 
are legally due from one pei-son to another, but cannot be 
honestly and justly insisted on, equity will compel the 
latter to forego Ills claim. Where a principal refuses to 
indemnify hi* surety, or a trustee refuses to give a proper 
bond for the performance of his duties, equity can compel 
them to fulSl the obligations, whieh legally or justly rest 
upon them. Where one creditor has two funds, by which his 
debt is secured, and a subsequent creditor has security in 
only one of these funds, equity will marshal the securities 
by compelling the former creditor to resort to and exhaust 
the fund, in which he is solely interested, before applying 
, the other to the satisfaction of his debt. When title-deeds 
a the possession of a person, who has no right to retain 
I. equity will compel him to deliver them to the owner 
Bof the land. Where void or satisfied notes, or other obliga- 
wllons, are in the hands of a payee or other person who has no 
Ight thereto, equity will compel their return to the alleged 
(Oaker. In all these cases, as in any others where it would 
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be unjust to leave the parties in ilatu quo, or would enable 
one to work an injury to another, or to drag him icto 
useleBS litigation, equity affords prompt and sufficient 
remedies. 

Read 1 Story Eq. Jur., g§ 7S-110, 18i-440, 550-6T7, 633- 
6i5. 
2 Story Eq. Jur., §§ 602-707, 849, 850, 1301-1326, 
Willard Eq. Jur., pp. 65, 68, 145-259, 304-308, 

337-339. 
Adams Eq. Jur., pp. 100-109. 
Kerr Inj., pp. 31-51, 69-98. 



§ 324. Of Acoouut, Equitable ABaignmeiit, and Intsr- 

Tlie determination of a controversy, involving tbo account 
of one person against another, is within the ordinary juris- 
diction of the courts of law. A court of law, however, 
with its peculiar systems of pleading, trial, and judgment, 
cannot adjust reciprocal accounts where more than two 
interests are represented, or where some of the conflicting 
interests are legal and othei-s merely equitable. Thus, in 
the settlement of copartnership affairs, when there are 
more than two partners, or in cases where each of the 
contending parties has an account against the other, con- 
cerning which dispute exists, a conrt of equity alone can 
take cognizance of all the rights in controversy, and do 
justice to the several interests of each. Thus, also, where 
the equitable owner of a ehost in action, who, not having 
the legal interest, cannot sue thereon at law, proceeds 
against the other party to the contract, he must seek the aid 
of equitj-. And where two different parties make a claim, 
for the same subject-matter, on a third party who does not 
know which claim to recognize, the latter may compel the 
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claimants to interplead in equity, and Crat decide to which 
of them tbe subject-matter properly belongs. 

Read 1 Story Eq. Jiir., §§ ■Hl^CB, 490-505, 522-529, C5B- 
CH. 679-683. 
2 Story Eq. Jui"., §§ 800-S2+, 1039-1057 b, 1400-1444, 
Willard Eq. Jur., pp. 85-02, 313-323, 4B0-464. 
Adams Eip Jur., pp. 202-20G, 220-228, 230-247. 
Kerr Inj., pp. 57-08, 99-102, 118-132. 



g 32S. Of tbe Redemption and Farcclosuie of Mart- 
eage*. 

The interest of a mortgagor in mortgaged property is 
called an equily of redemption. It oonsiats in the right to pay 
the mortgage-debt, and thus redeem the property. This 
right to i-odeem can only be extinguished by the act of the 
mortgagor, or by a foreclosure of the moilgage in a court of 
equity. And where a mortgagee refuBes to accept the pay- 
ment of tlie debt and release the property, the mortgagor 
may enforce his right to redeem in the same court. 
Read 2 Story Eq. Jur., §§ 1004-1035 c. 

Willard Eq. Jur., pp. 428, 427, 447-452. 

Adams Eq. Jur., pp. 110-120. 

|„. ........ _„..„. 

^V Property of Matned Women. 

■ ^ At law, a married woman is regarded as one person with 
Pker husband, but in equity she is, in some respects, treated 
^a« if she were still single. Thus, though at law no con- 
tfact can lie made between n wife and husband, in equity 
'^Ueir contracts for her separate living and maintenance will 
"«^s enforced. Property given lo her for her inh and sepa- 
Btefa vie, or over which, I13' contract with her husband 
^*«ft>ro marriage, she is authorized to exercise exclusive 
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control, will in cqaity be regarded as vesthig id her, in the 
same manner as if she were unmarried. A court of equity 
will recognize her acta and contracts, in reference to sucb 
property, as valid, and she may sue and be sued in equity 
thereon without her husband. 



Read 1 Story Eq. Jur., § 2i3. 

2 Story Eq. Jur., §§ 13613-1429. 
WUlard Eq. Jur.. pp. 63Jr-65t 
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I 337. Of Reoeiven. 

Upon tlie diasolution of a corporation or copartnership, 
where property remains on hand to be disposed of and the 
olalma of creditors are to tie adjusted, a. court of equity 
baa power lo appoint a receiver to wind up its affairs. Also, 
in any cnae where proiierty, the right to which ia being 
litigated, is exposed to loss from want of care, it may Iw 
put Into UiQ Iianda of a receiver for safe-keepiog, till Q 
controversy ia determined, 

Roiid 1 Story Eq. Jur., g 673. 

2 Story Eq. Jur., §§ 829-838. 

Wilkrd Eq. Jur.. pp. 332-337. 

Adams Eq. Jur., pp. 243, 352-355. 

High RweiYBrs, SS 1-M, 2S7-2SD, 472-177. 



f 328. or Tnuts. 

Thp Bmier\nsion anii administration of trusts is anotbd 
\-*ry imjiortantlTanchof equit-iWe jurisdiclion. Wbenevdi^ 
property is lefrally vested in one person, while the benefl- — 
rial intrn>!>t therein belong to smother, a. tmst exists^, 
which will \m- rwx^ixed and enforced in equity, Snofc« 
tnMta may he created expressly, or jnay be implied fro*^*: 
The peison boMing the \eg»i inLerest %«>-a 
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called a trustee, and he alone can sue or be sned in a 
court of law. The owner of the beneficial interest is called 
the cestui que trust, and is in equity regartled as the trne 
owner of the property. In order to protect his rights, 
equity assumes control of the entire ti'ust- estate, appoints 
and removes trustees, compels them to pcifortn their du- 
tiea, and obliges them to account to the ceslui gue trust for 
the benefits derived from the estate. 

Read 2 Story Eq. Jur., §§ 900-082, 1195-1300. 

Willord Eq. Jur., pp. 410-430, 599-615. 

Adams Eq. Jur., pp. 26-75. 



§ 329. Of the Perpetnation Of Testimony. 

It sometimes happens that, before an action can bo le- 
gally commenced, it iiecotnea apparent that sitcli action will 
be necessary, and that certain evidence, now available but 
which may not be within reach when such action is insti- 
tuted, will become important. In cases of this character, a 
court of equity may secure the perpetitation of the ieatimony, 
by causing it to be taken, in some proper manner, and to 
be preserved among the records of the court, until it is 
needed at the trial. 

Read 2 Story Eq. Jur., §§ 1505-1516. 
Adams Eq. Jur., pp. 23-25. 



§ 330. Of Discovery. 

At law, no man can be compelled to testify against 
himself, or to produce books and papers which are antag- 
onistic to his claims. A court of equity, however, can 
compel a party to make discovery of facts witliin his knowl- 
edge, and to produce books and papers, although they oper- 
ate as evidence against him. This power is often exercised 
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ID aid of an action pending, or to be instituted, in a coort 
of law, as well as in connection with ordinaiy equity pro- 
ceedings . 

Bead 2 Story Eq. Jur., §§ 089-801, H80-1504. 
Adams Eq. Jur., pp. 1-22. 



g 331. Of Bnforcing; or Setting Aside Awards. 

Where an award of arbitrators directs the pajTnent of 
a sum of moDey, an action at law may be brought to re- 
cover it. When the award requires the performance of 
some act, which coui'ta of law cannot enforce, equity will, 
in certain cases, interfere, and compel the party to perform 
the act. A court of equity also has the power to set aside 
awards, whenever misbehavior or fmud in the parties, or 
corruption, partiality, or illegal action, on the part of the 
arbitrators, can be estabtisbecl. 

Reads Story Ei. Jur., §§ 1450-1463, 1498, 1500. 

Willard Eq. Jur., pp. 164, 358. 

Adams Eq. Jur., pp. 101-193. 

Kerrlnj-.pp. 140-143. 



g 333. Of Enforcing Judgments at Law. 

A court of equity will also lend ita aid to ftijbree Ihe judg- 
ment of a court of law. Thus, if a judgment-debtor con- 
ceals, or has fraudnlently conveyed, hia property, equity 
will assist the creditor in its discovery and appropriatioti 
to the payment of his claim. 

Bead 1 Story Eq. Jur., g§ 350-381. 
Willard Eq. Jur., pp. 225-249. 
Adama £q. Jur., pp. 145-148. 
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§ 333. Of General Equitable ReUef. 

These instances exhibit the general character of those 
wrongs to which the remedies of equity are applicable. No 
classification can, however, embrace all such wrongs, for 
whenever a right exists which cannot be protected or en- 
forced in courts of law, whether from its own nature, or 
from accident or fraud, or from any defect in their mode 
of procedure, a court of equify can give relief in such a 
manner as the nature of the case requires. 

Bead 3 Bl. Comm., pp. 429-439. 
1 Story Eq. Jur., §§ 25-30. 
Willard Eq. Jur., pp. 37-41. 
Adams Eq. Jur., pp. xxxvii, xxxviii. 
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S 334. Of BUU. 

The methods, by which a coart of equity applies its vari- 
ous remedies, are simple and flexible in the highest possible 
d^ree. The firet step in the procedure is the filing of 
tht biU, or petition, is which the petitioner sets forth with 
clearness and certainty, and in ordinary' language, the 
wrong of which he complains, and requests the relief to 
which he considers hioiself entitled. Bills in equity «re 
of two classes : Original and Not Original. An original 
biU relates to some matter, not already in litigatjon in 
equity between the same parties, and is the one by which 
proceedings are commenced. A liU not originai relates 
to some matter already before the court, and is designed 
to add to, or continue, or introduce new matter into, or 
in some other manner to affect the proceedings instituted 
by the original biU. All persons materially interested in 
the subject-matter of the controversy, however numerous, 
should be made parties to the bill, in order to prevent k 
multiplicity of suits, and that a complete ati^ustment of all .1 
conflictiug claims may be secured. 
Read 3 Bl. Comm., pp. 442, 443. 

Story Eq. PI., §§ 16-200, 328-432. 

Adams Eq. Jur., pp. 301-333. 

Mitford and Tyler Eq. PI., pp. 127-146. 

1 Daniell Ch. Prac. pp 181, IS2, SOT. 308, 322 
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335. Of Process. 

The process in equity is a mbpcenn, which regularly issues 
from the court, upon the filing of the bill. It ia in the 
nature of a summons, and shonlil direct that all partiea, 
named as respondents in the bill, be notified to appear on 
the proper retarn-day, and show cause why the prayer of 
the petition should not be granted. If a temporary injunc- 
tion be prayed for in the bill, and be granted, a notice 
thereof must be given to the parties enjoined, in the manner 
specified in the order granting the injunction, or in such 
other manner as the practice of the court requires. 
Bead 3 Bl. Comm., pp. 443-445. 

Story Eq. PL, §§44, 45. 

Adams Eq. Jnr., p. 324. 

KBrrInj.,p. Q25. 

1 DanioUCh. Prac.,p. 438. 

§ 336. Of Appearanoe. 

TTie appearance of the respondent, m equity as well as 
at law, may be made by attorney or solicitor ; and against 
such as fail to appear the bill may generally be laien pro 
eonfesso, and a decree be entered in favor of the petitioner. 
Upon appearance, it becomes the duty of the respondent 
to demur, or plead, or answer, as the exigencies of the 
case demand. 

ReadSBl. Comm.. p. 4-J5. 

Adams Eq. Jiir., pp. 324, 336-.329. 

Mitford and Tjler Eq. PI., pp. 432, 433. 

1 Daniell Ch. Prac, pp. 499, 500, 558-564. 



§ 337. Of Demurrera. 

A demurrer in equity is a pleading, in which the respon- 
dent points out some defect in the bill, as B, reason why lie 
should not be compelled to answer further to its allega- 
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ipareat on thfl-'M 
want of juii»> T 



tions. Thia defect must, of course, be apparent < 
face of the bill, and may consist either in a want o 
diction in the court, or in tbe incapacity of the parties to 
sue or be sued, or in the want of proper allegations in the 
bill itself. If a demurrer is sustained, the petitioner may 
amend his bill, and cure, if possible, the defects therein ; if 
it is overruled, the respondent may plead or answer, as he 
deems expedient. 

Kead 3 Bl. Comm., p. 446. 

Story Eq, i'i., §§ 436-646. 

Adama Eq. Jur., pp. 333-336. 

Mitford and Tyler Eq. PI., pp. 202-311. 

1 Daniell Ch. Prae., pp, 56J^5T2, 623-629. 



g 33a Of Pleaa. 

A plea in equity is a special answer, in which the respon- 
dent urges some particular defence, by which the issue may 
be reduced to a single point. Such particular defences | 
are a want of jurisdiction in tbe court, incapacity of tbe 1 
parties, or some statute, or matter of record, or other mat- A 
ter of fact, which defeats the claim of the petitioner. If 
this plea is sustained, the petitioner may amend his bill, 
or, if that be impossible, the plea will be a bar to his re- 
covery on so much of the bill as is answered by the pla 
If tbe plea is overruled, the respondent must answer, Q 
Buffer a decree to be taken agaiust him. 
Read 3 Bi. Comm., p. 446. 

Story Eq. PL, g§ 647-837. 

Adama Eq. Jur., pp. 336-342, 

Mitford and Tyler Eq. PI., pp. 311-393. 

1 Daniell Ch. Prac., pp. 630-651, 654, 655, 717-7 



y 
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S 339. Of Answers. 

An answer in equity is a denial, or a confession and aToidi 
ance, of all the material allegations in the bill. Re^poii: 
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dents, who are jointly interested, should answer jointly ; 
those severally interested may answer separately. An 
insufficient answer may be excepted to by the petitioner, 
and, if the exception is sustained, a further answer will he 
ordered by the court. 

Read 3 Bl. Cotnm., pp. 446, 447. 

Story Eq. PL, §§ 338-878. 

Adams E(j. Jur, pp. 342-345. 

Mitford and Tyler Eq. PI., pp. 303-411. 

1 Dauiell Ch. Prao., pp. 723-786. 



§ 340, Of Replication. Amendments. 

Upon the filing of the answer, the petitioner may, i^ n 
deems it necessary, further amend bis bill, or he may 61e a 
replication^ to which the respondent may, if necessary, re- 
join; and the pleadings may thus proceed until an aflirma- 
tion upon one side, and a denial on the other, is attained, 
Mid the parties are prepared to submit their controversy to 
the investigation and determination of the court. 
Baud 3 Bl. Comm., p. 448. 

Story Eq. PL, §§ ST7-Q05. 

AdamB Eq. Jur., pp. 340, 347. 

Mitford and Tykr Eq. PI., pp. 412-414. 

2 Daniell Ch. Prac, pp. 826-830. 



S 341. Of Trial and Bvidence. 

Issoes of fact are, in equity, tried and decided by the 

Judge, and not by a jury. The evidence is taken, either 
"before the judge himself, or before commissioners ap- 
jDointcd for that purpose by the court. The rules, which 
^^>vern the admissibility and production of the evidence, 

•we, in general, the same as in courts of law, except in 
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reference to the admissibility of oral evidence to explain, 
rebut, or correct a written instrument. 
Kead 3 Bl. Comm., pp. 44B-452. 

Adama Eq. Jur,, pp. 362-373. 

Mitford and Tyler Eq. PL, pp. 458-469. 

2 Daniell Ch. Prac., pp. Biil-931. 

§ 342. Of Deotees. 

The judgment of a court of equity is called a decree. If 
the judgment is in favor of the re.^pondent, the bill is dis- 
missed. If it is in favor of the petitioner, the decree orders 
the respondents, under a suitable penalty, to do, or to re- 
frain from doing, the acta specified therein. The process, bj 
which information as to this order is communicated to the 
respondents, answers to the execution in a court of law. 
If the respondents fail to execute the order of the court, 
the petitioner may sue for the penaltj', or the respondents 
may be arrested, and punished by fine and imprisonment, 
for contempt of court. 

Bead 3 Bl. Coram., pp. 452-454. 

Adama Eq. Jur., pp. 875-395. 

Mitford and Tyler Eq. PI., pp. 489-471, 490-492. 

2 Daniell Ch. Prac, pp. 1000, 1059, 1060. 
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S 343. Of Bills of Review. 

A decree in equity, like a Judgment at law, is final, un- 
less reversed on account of error on the face of the record, 
or the discovery of some new evidence. The proceeding, 
in which such claims are urged and determined, is called a 
m of review. 

Ueid 3 Bl. Comm., p. 454. 

Story Eq. P!„ g§ 403-438. 

Adama Eq. Jur., pp. 41fr420. 

Mitford and Tyler Eq. PL, pp. 181-192, 483-488. 

2 Daniell Oh, Prac., pp. 1626-16*7. 



FDBLIC RIGHTS. 



BOOK III. 



OF PUBLIC RIGHTS. 



in 



S 344. Of the Nature of Publio Rights. 

Public rights are tte rights, which a state possesses over 
its subjects, and wbieh the subjects, ia their turn, possess 
agaiust the state. In eootemplation of law, a state 
political person, endowed with certain rights, and 
ieharged with the performance of certain duties. Some of 
lese rights and duties arise out of its relations toward 
other states, and the rules, by which these arc defined and 
regulated, constitute that division of the law called infer- 
national law. Other rights and duties arise out of its rela- 
tions toward its own subjects, and the rules, bj' which 
these are defined and regulated, constitute one branch of 
municipal law. The extent and character of the rights and 
duties, of the latter class, depend mainly upon the nature 
of the state, and upon the theory of civil government, 
which underlies its institutions. 

Bead 1 Bl. Coram., pp. 146, 233-239. 
Vattel, B. i, g 3. 
8 Burlamaqui, pp. 29-41. 
AoslJn Jur., Lect, xliv. 
Pomeroy Mun. Law, § 622. 
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OF THE NaTDRE AND FUNCTIONS OF A STATK, 

S 345. Of the state. 

According to the theory, which forms the basis of Amer- 
ican institutiona, a stale is a political society, organized by 
the common consent of the inhabitants of a certain terri- 
tory, for purposes of mutual advancement, protection, and 
defence, and exercising whatever powers are necessary to 
that cud. 

Read Vattel, B. i, §| 1, I, 14-23, 31. 

1 Burlaraaqui, pp. 134, 135. 

2 Burlaraaqui, pp. 1-15, 23-2B, 73. 
Declaration of Independence. 
Federalist, No. xxxiz. 
1 Wilson, pp. 301-312. 
Jameson Const Conv., §§ IS'26. 
Woolsey Int. Law, §§ 36, 37. 53, 50, 58. 
Cooley Const. Lim., pp. i, 2. 
Cooley Const. Law, pp. 20-32, 



§ 346. Of the Formation of the United States. 

The United Slatet is such a political society. It waa ' 
oi^anized by the common consent of the people, inhabiting 
its territory, to the t«rms of the compact caDed the Federal 
Constitution, and is endowed with those powers, and tboae 
only, which are essential to its accomplishment of the pur- 
poses, for which it was created. The original thirteen Statei 
are societies of the same nature. Their existence, as com- 
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I munities, began in the common consent of the colonists, of 
I whom they were composed, and, at the Revolution, they 
I oame into being, as independent political societies, not 
I more by their deliverance troia the English crown, than 
I through the tacit acceptance of them, by theii- members, 
8 the States to which they respectively belonged. Even 
t tilough no precise act could be designated as the formation 
of such states by their people, yet the fact that the peo- 
ple of each Slate, by adopting the Federal C'onstitutiou, 
stripped their State of its chief attributes of sovereignty, 
and lodged them in another political soeietj-, would dem- 
onstrate that the individual State, as well as the United 
States, regards its organization as derived fi'om the com- 
mon consent of its members, and that it owes to theiu 
all its prerogatives and powers. The formation of those 
States, which, since 1783, have been created within the 
territories of the United States, and the mode and eondi- 
L tions of their organization, and admission to the Union, 
f mre still clearer illustrations of the same theorj'. 
Bead Federalist, No. xxxix-xlvi. 

Jameson Const. Conv,, §§ 27-51, 125-^218. 

1 Kent Comm., Lect. x, six. 

Frothingham llise Rep., pp. 18-32, 104, 403-610. 

Walter Am. Law, §§ 6, 8-15, 2t-29. 

Const. U. S., Preamble. 

Cooley Const, Lim., pp. 5-11, 21-28. 

Cooley Const. Liw, pp. 1-18, ltlO-177, 194-198. 

1 Story Coiiat., §§ 207-280, 306-372, 457-517. 



1 347. Of the Dluolutton of the State. 
A political society, which derives its existence from the 
lOQ consent of its members, may, by the same con- 
be i-e-ori/anized or dissolretl. The people of the 
d States thus have the right to modify its fnndamea- 
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tal law, to change the cliaraoU'r of ita government, or even 
to abolish it altogether. The i}eople of the individaal 
States have the same power over their ot^anizatioD, though 
subject to the liinitatiooB voluntarily aGci?pt«d by them, in 
tlieir adoption of the Federal Constitution. Such act, how- 
ever, must be the act of the whole people, not of any frac- 
tional part thereof ; and the whole people act, only when such 
change or alwlition is made iu the manner previously pro- 
vided by law, or where all actually unite in the measures 
which modify or overthrow the state, or when those, who 
have withheld themselves from active participation in such 
measures, submit, either willingly or unnilliagly, to Uie 

Read Vattel, B. i, §§ 3-2-30. 
2 Burlaniaqm, pp. 90-97. 
Declaration of Independence. 
Walker Am. Law, § S9. 
Cooley Const. Lim., pp. 28-34, 598. 
Cooley Const. Law, pp. 25, 2G. 



§ 348, Of the Supreme Power of the People. 

The state is thus, in the American idea, entirely in the 
hands of the people. It derives all its just powers from 
the consent of the governed. It exists only to secure to 
its subjects the enjoyment of their inalienable rights ; and 
when it fails to protect, or becomes destructive of, those 
rights, "it ia the right of the people to alter or abolish it, 
and to institute a new government, laying ita foundation 
on such principles, and organizing ita powers in such form* 
as to them shall seem most likely to effect their safety 
happiness." This idea lies at the foundation of every 
rect interpretation of American public law, whether it !»•' 
the law of public rights or the law of public wrongs, and 
must especially be regarded in comparing the public law of 
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' other nations with our own, and in attempting to apply to 
Americau institutions, or the American people, the princi- 
ples which regulate and govern foreigtt states. 
Read Declaration of Independence. 
Const. U. S., Preamble. 
Jameson ConHt. Conv,, g§ 54-62. 
Cooley Conet. Lim., pp. 28, 37. 
Cooley Const. Law, pp. 22-25. 



^ I 349. Of the FnnctloQS of the State. OovemmenL 

The functions of a state are of three kinds : Legislative ; 
1 Executive ; and Judicial. In discharge of its legislative 
I Junctions, the state makes law. In discharge of its execu- 
ie funcliona, it enforces law. In discharge of its judicial 
Xfimdions, it ioterprets and applies law. The exercise of 
l&ese three functions is government; and the persons or 
I bodies, by whom they are exercised, taken collectively, 
[■ kre somotiDQes called the government. 

Read 1 Bl. Comm., pp, 146-140, 154, 155, IQO, 161, 266- 
270. 
S Burlamaqni, pp. 51-54. 
Federalist, No, ilvii-li. 
1 Wilson, pp. 894-411. 
Cooley Const. Law, pp. 43-45. 



S 350. Of the Cktvemment of the ITnlted States. 

In ancient times, as in most countries in our own day, 
these three functions were centred in one man, or lH)d_v of 
men, who thus became the supreme ruler of the state. But 
in the United States, and in each individual State, the leg- 
islative, executive, and judicial powers are separated from 
ftMoh other, and lodged in persons, or in public bodies, 
|Vbo ore entirely distinct iiom one anoUier, and, at the same 
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time, are bo coDBtitated that ench shall serve as a salutary 
restraint upon the others. All these persons and publ 
bodies are representatives of the people, are chosen by tl 
people, and are answerable to the people for aay brea 
of duty, or abuse of power. 

Read 1 Bl. Comm., pp. 49-52. 

2 Burlamaqui, pp. 41-45, 55-73. 

1 Wilsoii.pp. 389-394,415. 

Walker Am. Law, §§ 4-7. 

1 Story Const., §§518-544. 



§ 351. Of the Legislative Funotion. 

Tlie hghlative function, in the United States, is exercified 
by Congress, and, in the individual States, by their respec- 
tive legislatures. Both Congress aod these State legisla- 
tures are agaio divided iiito two bodies or fiovses, each of 
which bos its separate powers and duties, but yet can make 
no law without the sanction of the other. These houses 
can exercise their legislative powers, only when in aetusl 
and lawful session. 

Read Federalist, No. lii-lxvi. 

2 Wil3on,pp. 122-181. 

1 Kent Comm., Lect. li. 

Walker Am. Law, §§ 30-37. 

Ckioley Const. Lim.,pp, 85-92, 115-138. 

Cooley CoDst. Law, pp. 45-51. 

\ Stoiy Const., §§ 545-570. 



g 352. or the ExeoatlTe Function. 

Tlie execulive function is exercised by the President of 
the United States, and by the Governors of the individual 
States. Each has control over the milifary resources of his 
state, and is bound to use them, whenever it is necessary 
in order to enforce the law. Each has the power to twto 
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any measure of the legislature, and thereby compel it to 
reoocsider, and either repeat or rescind, its action. Each 
also has a power, differently limited in different atates, over 
the reprieve or pardon of convicted criminals. Tbeae powers 
belong to the executive, as Buch, and are derived, not by 
delegation iVom a superior authority, or by any legislative 
act, but from the constitution and oi^anization of the state 
itself, and cannot be usurped or modified by either of the 
ctber branches of the government. 

Read Federalist, No. xlvii-lxivii. 

1 Kent Comm., Lcct. xiil. 

Walker Am. Law, §§ 38-43. 

Cooley Const. Lim., pp. 11, 115, 116, 153-155. 

Copley Const. Law. pp. 51, 100-107, 15D-1Q3. 

1 Story Coaat., §§ 881-891. 

2 Story Const., §§ 1410-1572. 



i 353, Of Subordinate HzGOUtivD Officers. 

Certain subordinate executive functions are exercised 
l)y other officers, either iu pursuance of some legislative 
enactment, or in obedience to some mandate of judicial or 
executive authority. Such officers are marahals, tkeriffi, 
jailers, eomlables, and others, by whatever name they may 
be known, whose duty it is to execute and enforce the 
lawa. 

Read 1 BI, Comm., pp, 839-34S. 

1 Kent Comm., Lect. xiv, pp. 309-311. 

Walker Am. Law. § 43. 

1 Abbott U. S. Frao., pp. 268, 289. 

S 354. Of the Judioial Funotloo. The Supreme Court. 

77ie judicial function is exercised by the courts of the 

United States, and of the individual States. 77ie courlt 

of the United States are three : the Supreme Court ; the 
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Circuit Courts ; and the District Courts. Tlie Supreme 
Court consists of a chief justice and associate justices, and 
has jurisdiction over all cases, in which au ambaseador, a 
public minister, a consul, or a State may be a party, or 
which may lawfidly be brought before it by appeal. This 
court sits only in Washiugton. 

Read FedeialisC, No. Ixxviii-lxxxiii. 
2 Wilson, pp. 201-2-23. 

1 Kent Comm., Leot. xiv, pp. 290-301; Lect. it, 

Walker Am. Law, §§ 44, 45, 49. 
Coolej Const. Lim., pp. 12-16, 44-54, 309-413. 
Cooley Const. Law, pp. 52, 53, 108-140. 
Cartia U. S. CourU, pp. 1-93. 

2 Story Const., §§ 1573-1705. 

1 Abbott U. S. Prao., pp. 167-181, 312-343. 



§ 355. Of the Clronlt Courts. 

Tke Circuit Courts each consist of three judges : & jns^ 
tice of the Supreme Court ; the judge of the District Court 
for the district in which the Circuit Court is held ; and the 
Circuit judge. These courts have jurisdiction over civil 
causes, involving five hundred dollars or upwards, whlcti 
are brought by a citizen of one State against a citizen oC 
another State, or in which the United States la plaintiff, oi 
in which an alien is a party. They also have jurisdictioa 
over matters in bankruptcy, over certain cases arising un- 
der the revenue laws, over all cases lawfully brought before 
them by appeal from the District Courts, and over all 
Climes cognizable under the authority of the United States, 
unless the Acts of Congress otherwise direct 

Head 1 Kent Comra., Leot. xiv, pp. 301-303. 

Walter Am. Law. §§ 45, 49. 

Curtia U. S. Courts, pp. 94-198. 

1 Abbott U. S. Prao., pp. 299-311. 
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I 356. Of tho Dlatrict CourtB. 

TTie District Courls each consist of oiiG judge, resident in 
Idle district. Tlieae courts liave jurisdiution over all admi- 
ralty and maritims causes and all matters in bankruptcy, 
and over all penal and criminal matters cognizable under 
the laws of the United States, exclusive jurisdiction over 
which is not vested either in tlie Supreme or Circuit Courts. 
Read 1 Kent Comra., Lect. xiv, pp. 303-305; Lect. ivii. 

Walker Am. Law, §§ 45, 49. 

Cuvtia U. S. Courts, pp. 254-2S7. 

1 Abbott U. S. Prac, pp. 283-208. 



I 357. Of the Courts of the Individual States. 

There ia no uniformity among the individual States, 
dtJier as to the number or the oi^anization of their courts. 
In every State there ia some supreme irihanal, by which all 
^estiona as to the interpretation of laws, and their appli- 
■ Cability to given states of fact, are finally and conclusively 
determined. Under these, are one or more inferior courts, 
fa which all casea, civil or criminal, which are not within 
the exclusive jurisdiction of the courts of the United States, 
may be heai-d and decided. But the mode in which these 
courts maybe created, their particular jurisdiction, the ap- 
pointment or election of their judges, tlieir terms of office, 
and their duties, are matters upon which each State has 
legislated for itself, and still, from time to time, exercises 
its reorganizing powers. 

Eead 2 Wilson, pp. 200-21)0. 

Walker Am. Law, gg 40, 47, 50. 
I Pomeroy Mun. Law, § li>7, 

S 358. Of the Exercise of Tudicial Funotiona. 

Judicial IbnclioDs can be exercised by courts, only when 
they are in actual settion at the times and places specified 
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by law, and in the maiiDer which the law provides. Pro- 
ceedings at another time aJid place, or in another manner, 
though in the personal presence and under the directiou of 
a judge, are coram non Judice, and void. 



Efiad 2 Wibon, pp. 211, 212. 
'2 Addkon Torte, § 884. 
Cooley Torts, pp. 410, 417. 
aChitty Gea. Prao.,p. 11. 
1 Abbotb U. S. Prac, pp. 186-1881. 
Cooley Const. Lim., pp. 93, 107. 



§ 3S9. Of Offlcen De Jure and He Facta. 

These aeveral governmental functions can bo lawfliUy 
exercised onlj' by officers duly elected or appointed there- 
unto. Such an officer is called an officer de jure. Yet if 
a person should usurp an, office and exercise its fnnctioDB, 
under color of an election or appointment in itself not 
legal, he becomes an officer de facto, and his offlcial acts are 
valid in reference to the rights, which innocent third per^ 
sons may acquire thereby. 



\ 



Bead 1 BI. Coram., 



, 204. 



2 Hill Torta, Ch. xxii, g§ 1 note a 
Cooley Torta, pp. 401, 402. 
Cooley Const. Lim., p. 618 n. 2. 
State p. Carroll, 38 Conn. p. 449. 
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CHAPTER n. 



OF SUBJECTS AND TEIELH liKLATIONS TO THE STATE. 

S 360. Of Subjects. 

A subject is a person who 13 under legal obligation to 
Hubmit to the aulLoritj of a state, in matters relating to 
the public welfare. Tlie extent of this obligation depends 
upon the political character of tlie subject, and the duUes 
lie may owe to other statea. 

Bead 1 Bl. Comni., pp. 369, 370. 
2 Burlamaqui, pp. 20-31. 
Jamesou CoiiBt. Conv., §§ 52, 63. 



I S 361. Of Allegianee. 

The tie, which binds the subject to the state, is called 
jBeffiance. It originates in the compact, which is pre- 
>amed to have been made, between the subject and the 
state, at the commencement of tlieir political relations 
With each other, and is at once the foundation and tho 
. Ibeasure of the rights, which the state has in its subjects, 
*iMi which they, in their turn, possess in, or against the 
■ Btate. Allegiance is of two kinds : Natural and Local. 
-datura/ aUegianre is universal and perpetual. It cannot 
il»e forfeited, cancelled, or released by any change of time, 
*r place, or circumstance. Onlj' his own death, or the act 
af the staf«, can discharge the subject from its ohiigations. 
^Mdl allegiance is territorial and temporary. It binds the 
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subject while actaallj within the state, bat may at a 
time be terminated hy his removal irom it. 
Read 1 Bl. Comm-, pp. 316-374. 

2 Kent Comra., Lect. iiv, pp. 42-49, 83, 64. 

tV'oolsej Int. Law, §§ 66, 74. 



S 362. Of Natdve-Boni CitUens. 

Subjects are of two kinds : Citizens and Aliens. A 
citizen is one who owes to the state, of which he is a cili- 
zen, an unircrsal and perpetual aUegiance. Citizens of 
the United States are of two classes; NatiTe-born, and 
Naturalized. A nalive-bom citizen is one who was born 
within the jurisdiiTtion and allegiance of the United States. 
The jurisdiction of the United States is co-extensive with 
its territoiy, and embraces all persons resident therein, 
except Indians and the official representatives of foret 
states. The allegiance of the United States includes all 
citizens, whether at home or abroad, and all other persoi 
(except Indians, and the official representatives of foreign 
states,) who are permanently domiciled within its jurisdic- 
tion. The persons, bom within this jarisdiction and alle- 
giance, are the following: (I) Those bom, either at home 
or abroad, of parents who are citizens; (2) Those born, 
within the territory of the United States, of alien parents 
(Indians, and the oiHcial representatives of foreign stal 
excepted) who are permanently domiciled 
United States. 



>n^^ 



al representatives of foreign state^H 
lermanently domiciled within d|^| 

, pp. 366, 374, 375. ^| 

g§ 212, 213, 215-317. ^H 

m., Lect. XXV, pp. 39-42. ^^H 

Law, g 54. ^^^^H 

m. Law, §S 713, 730, 732. -^^^^H 

pp. ^^^^^H 



Read 1 Bl. Coram., pp. 368, 374. 375. 
Vattel, B. i, §§ 212, 213, 315-217. 
2 Kent Comm., Lect. xxv, pp. 39-42. 
Walker Am. Law, § 54. 
Pomeroy Mim. Law, §S 718, 720, 722. 
Cooler Const. Law, pp. 241-243. 
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§ 363. Of Naturalized Citizeos. 

A naiuraliztd citizen is one wbo was originally a citizen 
of a foreign state, but by the set of tbe United States has 
been adopted as its citizen. The right of a citizen thus to 
determine hia allegiance to tbe state in which he was born, 
and a.ssume the obligations of natural allegiance toward 
another state, has been always controverted, and, even in 
the United States, aeoma o[)poaed to the current of judi- 
cial opinion. The right, however, has been practically 
exercised for many years, and has been espresslj' affirmed 
by Acts of Congress. It has also recently obtained a legal 
sanction, by means of treaties between the United States 
and certain foreign powers. 

Eead 1 Bl. Comm., pp. 869, 370. 
Vatlel, B. i, §g 214, 220-228. 

1 Wilson, pp. 312-317. 

2 Kent Comm., Lect. xxv, pp. 42-50. 
Woolaey lat, Law, g§ 65, 70. 
Walker Am. Law, § 54. 
Pomeroy Mun. Law, §g 721, 723. 



1 364. or NaturaUzation. 

I The aubjet-t of naiuralization is regulated by the statutes 
'. the United States. Those statutes recognize four 
Uses of persons, as entitled to become adopted citizens : 
ffl) Persons who have resided in the United States since 
June 18th, 1812 , (2) Persons over twenty-one j"eai-a of 
age, who have resuled in the United States for a period of 
at least five j ears, and legally declared their intention to 
become citizens of the United States more than two years 
before their naturalization , (3) Persons over twenty-one 
jears of age, who ha\ e resided in the United States for a 
continuous period of five years, three of which were during 
their minority ; (4) Persons over twenty-one years of age, 
"Who have resided in the United States for one year, and 
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who have served in the militAr}' forces of the United States, 
and have been honorably discharged therefrom. Any 
such persons, appearing before a court of leeord, proving 
their comptiaoce with these conditions, and taking the 
requisite oaths of allegiance, are admitted, hither with 
such of their minor children as arc resident iu the Unit«d 
States, to all the privileges and responsibilities of citizcn- 
Bhip. 

Bead 2 Kent Comm., I,ect. xxv, pp. 51-33, 64-60. 

Walker Am. Law, § 54. 

Coolej Coust. Law, pp. 243, 244. 

B.ev. Stat. U. S., 187S, Tit. iix. 



g 3E5. Of Aliens. 

An alien is a person born outside of the jurisdicti( 
and allegiance of the United States, and not naturali: 
therein. Such persons, (Indians, and the representatives' 
of foreign states excepted,) when within the territory of 
the United States, owe thereto a local and temporary alle- 
giance. They are of two classes : Alien-friends and Alien- 
enemies. An alien-friend is an alien, resident 
United States, and with whose state the United States 
at peace. An alien-enemy is an alien, resident in 
United States, and with whose state the United States 



J 

ives^^ 



Read 2 Kent Comm., Lect. xxv, pp. 50, 51. 
Walker Am. Law, § 54. 



§ 366. 0( Citdzens of tbe Individual States. 

All citizens of the United States are citizens of the in- 
dividual State, in which they were born or naturalized, or_ 
in which they may have become permanently domiciled 
They aro entitled to enjoy, during their residence i 
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transit through any other State, all the immunities and 
privileges which belong to its own citizens. 

Bead Const. U. S., Art. iv, Sec. 2 ; Amend, xiv, Sec. 1. 
Pomeroy Mun. Law, § 724. 
Cooley Const. Lim., pp. 15-17, 397, 487. 
Cooley Const. Law, pp. 187-189, 245-248. 
2. Story Const., §§ 1930-1968. 
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CHAPTER lU. 



OF THE BIGHTS OF A STATE OVEB ITS SDBJECTS. 

g 367. Of the RightB of States in Oeneral over their 

Subjects. 
The nature and extent of tbe rights, which the state has 
ovbi' the Bubjcct, depend upon the character of the state, 
and the relations which the subject may sustain to other 
states. The United States, and each individual State, 
was constituted solely I'or the protection and defence of its 
own subjects, and its rights over them are limited, by its 
organization, to snch measures as are necessary to that 
end. Moreover, the United States derives its powers en-a 
tirely from the Federal Constitution, and has no rights 
except such as are cspressly granted therein, or neocBsaril 
implied thereby. Each indiridnal State has also its c 
Constitution, by which, as well as by the Federal Const! 
tution. the powers originally inherent in such State i 
limited. 

Read 2 Burlamaqiii, pp, 6-80. 

1 Kent Cotntn., Lect xviii. xix. 
Jameson Const. Conv., §§ 88-95. 
Conky Const. Law, pp. 29-37, 142-144. 

2 Stoly Ctmst., §§ 1353-1409. 



§ 368, Of the Rights of the United States o 
Siibjeots. 

The subjects, ooth of the United States nn-I of each il 
dividual State, consist of citizens and aliens. Over • 
citizens, a state has all the rights which its own 
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and Constitution permit it to possesB, Over the alien, re- 
eiding in or passing tlirough its territory, it has sucU rights 
as may be necessary to its own peace and order, and as, at 
the same time, are consistent with Iho duty of the alit^n to 
his native state. Subject to tbese different limitations, the 
rights of the United States, and of each individual State, 
are those which every state has over its own subjects, and 
which are necessarily contained in the idea of sovereignty. 
Read Vattel, B. i, §§ 212, 213. 

2 Kent Comm., Lect. sxv, pp. S3, 6i. 



S 369. Of Olsedieiics to the State. 

The rights of a state over its subjects arc two : Obedi- 
ence and Support, Obedience to the stale includes; (1) 
Obedience to the laws, whether enacted by the legislature, 
or reci^nized, by the courts, as part of the common law ; 
L(2) Obedience to all legitimate commands of executive 
Hcers i (3) Obedience to all valid judicial orders and 
orees. The right to obedience implies the right to com- 
For this purpose the state has, and must have, 
! power over the lives, the persons, and the prop- 
erty of its subjects, and may enforce compliance with its 
, commands, and orders, by any means that may be 
illy established therefor. 

Read4 Bl. Comni.. pp. 7-11 ■ 
Vattet. B. i. §S M. 54. 
2 Burlamaqui, pp. 130-143. 
1 Kent Coram., Lect. xxiv, pp. 13, 14. 

Walker Am. Uw, § X8S. 



9 370. Of Military Service. 

The right of SuppoH includes : (1) The right to the per- 
*<^nal services of the subject, whenever the same are needed 
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for the public welfare ; (2) The right of eminent domain; 
(3) The right of taxation. The citizen ia liable, at all 
times, to render pergonal service in the military or naval 
forces of the state, to aid in the arrest and pursuit of crim- 
inals, to render assistance to executive offlcera whenever 
legally aiimraoncd so to do, to serve on juries, ami to do 
any other ai't, in the public interest, which the law may, 
JVom time to lime, require. The alien, on the' contrary, ia 
usually exempt from military or naval service, from jury 
duty, and fi-om any other liability, which is antagonistic to 
his natural allegiance. 



Read Vattel, B. iii, §§ 7-10. 

2 Burlamaqui, pp. 157-169. 

Federalist, No. xiix. 

1 Stor^- Const., §g 1199-1215. 



d 



§ 371. Of Eminent Domain. 

The right of eminenl domain ia the right of the state to 
take private property for public use, upon making dne 
compensation therefor. Every species of proper^, ex- 
cept money and choses in action, is subject to this right. 
It can be exercised only in accordance with legislative 
enactment. All proceedings under it are stricti juris, and 
the property taken must be necessary for, and appropii- 
ated to, some public, or quati public, use. 
Read Vattel, B. i, § 2«. 

2 Burlamaqui, pp. 149, 150. 

Cooley Const. Lim., pp. 633-571. 

Cooley Const. Law, pp. 331-342. 



§ 372. Of Taie». 

The right of taxation ia the right of the state to im{k>se 
bnrdens or chaises upon the persona or property of its 
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subjects, in order to raise money for public purposes. 
Taxation may be either direct, as upon polls and land, or 
indirect, as in duties and imposts upon articles of con- 
sumption. In all cases, it must- be in strict accordance 
with legislative authority, and for public purposes alone. 
The United States has no power to tax the means by 
which the States perform their governmental functions, 
and the same limitation rests upon the tjixing power of 
States in reference to the governmental agencies of the 
United States. Aliens, as well as citizens, are liable to 
taxation, and subject to the exercise of the right of emi- 
nent domain. 

Read Vattel, B. i, §5 240-243 ; B. ii, § 106. 

2 Burlamaqui, pp. 147-14H. 

Federaliat, JJo. xxx-xxxvi. 

Cooky Const. Lim., pp. 479-521. 

Cooley Const. Law, pp. 54-02. 

1 Story Const., §§ SOO-1053. 



ELEMENTARY LAW. 



CHAPTER IV. 



1 AGAINST TlIK 



g 373. Of the Duties of States In Oenetal to their Bob- ' 

The rights of the subject, io or against the state, am J 
two: Protection and Vindication. These rights are 
to the subject, in return for Ihe allegiance whieh binds him 1 
to the state, and constitute the obUgation which the state ■ 
assumed in that original compact, by which they becamsl 
politically related to each other. 

Read 1 Bl. Comm., pp. 233-230, 369. 
Vattel, li. i, §§ aS-51. 
2 Biirlamaqui, pp. 97-101. 



S 374. Of Protection against Wrongs from Co-Snb]eots. 

The protection, which is due to tlie subject Trom the state, 
includes: (1) Protection against wrongs at the hands of 
co-subjects ; (2) Protection against wrongs at the bands 
of the state itself; (3) Protection against wrongs at the 
hands of foreign states. The wrongs, which one co-sub- 
ject can inflict upon another, are either torts or crimes. 
These, it ia the duty of the state, as far as possible, to 
prevent, and this it does when it so disch.arges the three 
governmental functions as to secure the highest practicable - 
dcgi'ee of public peace and order, and, at the same time,^ 
places no unnecessary restraint upon the property or per — 
SODS of its subjects. 

Read 1 Bl, Coram., pp. 125-138, 141. 

\i Burlamaqui, pp. 105-107. 

Walker Am. Law, §§ T8-89. 



DUTIES OF THE STATE TO THE SUBJECT. 

5 37S. Of Piotection against Wrongs from the State. 

Of wrongs, committed against tlie subject b^ the state itself, 
Bofae are mere torts or cfimes, others involve the usurpa- 
tion and aljiise of power. Most wrongs committed by ex- 
ecutive, and some of those committed by judicial, offlcera 
are among the former ; and against these the state protects 
the subject, in the same manner as against wrongs com- 
mitted by oo-snbjecla. Unwarrantable acts of legislation, 
and corruption or incompetency in the courts, lie, however, 
outside of the ordinary domain of wrongs. Against these 
the state can protect the subject, only by its constitutional 
safeguards, and by the restrictions which it throws around 
the action of its courts and legislatures. 

Read 2 Hill. Torts, Ch. xxviii, ixix, sxsii. 

Cooley Torts, pp. 370-ti>.'5. 

Cooley Const. Law, pp. 144-lo9. 

1 Story Const., g§ 533-513. 



Wrongs may be committed against the subject i^ a/oreijn 

WiUate, either by its direct governmental act, or by its aanc- 

[ tion of some wrong, done by its own subject. A tort or 

, committed against the subject of one state by the 

subject of another, becomes the act of that other state, if it 

protects the wrong-doer from puuishment, or denies to the 

iiyured party his appropriate! redress. In that event, it is 

tthe duty of the state, whose subject has been injured, to 
demand satisfaction from the state, which, first by its sub- 
ject and finally bj- its own act, has committed the wrong. 
A firm and persistent policy, in thus demanding and en- 
ftnrcing full regard for their rights, is a duty which every 
rtate owes to ita subjects, and is the only means by which 
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snch rights can be protected agaiast iavasion at the bands 

of foreign state8. 

Read Vattel, B. ii, §§ 71-78. 

2 Burlamaqui, pp. 173, 179. 
1 Wilson, pp. ;i71, 372. 
Woolaey lut. Law, § 116. 



g 377. Of the RedresB of Wrongs Committea by Co- 
Subjects. 
TJie vi'idicalion, which is due to the subject from the 
state, is the coniplcnient of tliia protection. Entire protec- 
tion of the subject, by the state, against the commiasion of 
legal wrongs, is impossible ; and, when protection fails, it 
is the duty of the state to redress the injuries, wbich it 
could not prevent. This redress or vindication inclndea : 
(1) Kedreas of wrongs committed by co-subjects; (2) 
Eedreaa of wrongs committed by the state itself; (3) E«- 
dress of wrongs committed by foreign states. The i-edreu 
of wrongs committed by co-nibjects is principally occoni- 
plished through the agencj' of courts. It is, therefore, tha 
duty of the state to establish courts, and to so regulate the 
procediirc thereia, as to give redress with certainty, with 
justice, and without unnecesaarj' expense or delay. It is 
also tbe duty of the state, by appropriate legid<Uion, to 
provide against such fraudulent concealments of person or 
property as tend to defeat the ends of justice, to punish as 
crimes those torts which are either grievously injurious to 
the subject or of dangerous example, and to adopt all other 
measures necessary to secure that remedy for wrong, which 
the state, by its organization, pledges itself to afford. 
Bead 1 BI. Comm.,pp. 141, 142. 

Vattel, B. i, §§ 158-172. 

2 Burlamaqui, pp. 106, 107. 

Wnllter Am. Law, § 88. 



I 



DtrriES OF THE STATE TO THE SUBJECT. 235 

Pf 378. Of the Redresa of 'Wioaga Committed b; the 
State. 

The wrongs which are committed 6y the stale itself, 
through its executive or judicial officers, and which are 
properly cither torts or crimes, demand the same redress 
against the persons, who commit them, as do other wrongs 
received from aco-aubject. In certain cases, also, the state, 
hy its owu i>ermis8ioD, may be sued in ita own courts, 
as if it were a private citizen. But when the hgUlulure 
passes laws, which are unwarranted by its constitutional 
authority- and are oppressive to the subject, there is no 
remedy against the legislative body, or the individuals of 
whom that body ia composed. It is the duty of the courts 
_ to treat such laws as invalid, and to dcchne to aid in their 
inforcement When ofRocrs, judieial or execulii-e, become 
jorrupt or incompetent, it is the duty of the state to re- 
lOVQ them, and Gil their places with competent and honest 
When all the branches of the government unite in 
1 abase or usurpation of power, the supreme duty de- 
rolves upon the people to overthrow the government, and 
estabtish a new one, " peaceably if tliey can, forcibly if 
they must." 

Read 2 Biirlamaqni, pp. 90-97. 

Declaration of Independence. 

Walker Am. Law, § S9. 

Cooley Const. Lim., pp. 15D-188. 

Cooley Torts, p, 378. 

Cooley Const. Law, pp. Sfi, 20, ]'t4-159. 

1 Story Const, S§742-81;J. 



§ 379. Of the RedreSB of 'Wrongs Committed by Foreign 

States 

The wrong, committed by the subject of one state against 

the subject of another, is in itself merely a tort or crime, 

and the remedy therefor is to be sought^ in the first instance, 
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in the courts of the state, of which the wrong-cloei' is a sul>« ] 
ject. If such state refuses redress, and thereby adopts tl 
act of the wrong-doer as its own, it is the dutj- of the Bta,te^ i 
of wliich the injured partj" is a subject, to demand, from the 
other state, a reparation for the iujmy, and to enforce its 4 
demand bj- retorsion, reprisal or, when necessarj', even by J 
actual war. This also is tlie only remedy, when the sub* i 
ject of one state is injured by the direct action of a fop-J 
eign state. 

Read Vatte!, B. ii, §§ 341-350. 

2 Bmkniaqiii, pp. 18D-183. 
WoolsBj Int. Law, §§ 7G, 116, 118. 



§ 380. Of the Duties of the State toward Citizens and 

These rights of the subject, in or against the state, are 
qaalifled by the relations, which the subject himself occupies 
toward other states. To the cilizen they belong in their 
widest extent. Complete protection and vindication at all 
times, in all places, in all his legal rights, and at all haz- 
ards, are due to him ; and the state, which withholds these, 
breaks the compact ont of which its own existence sprang^ ' 
and forfeits the allegiance of the citizen. Tiie alien, on tl 
other hand, has no right to protection or vindication againi 
a foreign state. If he be an alien-friend, the state is bonnd 
to protect him against wrongs from itself or his co-suhjects, 
and to afford to him the usual remedies in courts of justice. 
If he becomes an alien-enemi/, these riglits, as matters of 
strict law, are forfeited, and he may be regarded as o pris- 
oner of war, and all his property may be confiscated by 
the state. Custom, however, of long standing and con- 
tinuous observance sufficient almost to have the force of. 
law, has recognized the equitable rights of alien-enemies, 
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' 'and tliey are now treated like alien-friends, as long as tbey 
are permitted to remain within the territory of the state. 
Read 1 Bl, Comm., pp. 30B-372. 

Vattel, B. ii, §§ 90-115; B. ill, §§ 70-77. 

1 Kent Comra., Leot. iii, pp. 56-S3, 

2 Kent Comm., Lect. ixv, pp. 53-73. 
Woolsey Int. Law, §§ 05-80, 71-74, 124^-126. 
Fomuvoy Mun. Law, §§ 717, 7L>5-727. 



S 381. Of the Duties of the United States toward tbeir 
I Subjeota. 

[ In the United States, these different rights, and their 

nodes of exercise, are further qualified hy the character of 

the United States, or of tlie individual State, and bj- the 

I'elations which the Federal Constitution baa established 

between them. It is the duty of each individual State to 

^ jirotect its own subject against wrongs at the hands of his 

s-8ubject, and to afford redress, for the wrongs committed 

Kl>y its subject, to all persons whatsoever. It is the duty 

r the United States to protect its subject against certain 

■ongs at the hands of any state or person, and against all 

■B at the hands of any person, except his co-subject of 

s individual State. It is also the duty of the United 

Btatea to redress those wrongs, whose commission it is ita 

laty, BO far as practicable, to prevent. 

Read Walker Am. Law, §§ S, 103, 196. 

Cooley Const. Law, pp. 142-U4, 214. 



PUBLIC WRONGS. 



BOOK rv. 



OF PUBLIC WEOSGa 

S 382. Of Toits and Crimea. 

Public wrongs are those by which the rights of the atatfi 
over the subject, or the rights of the subject in or against 
the stat«, are eitlier diminished or destroyed. There is a 
sense in which all wrongs are public wrongs, since they 
involve an inteiTuption of the duties of the subject to the 
state, or interfere with that protection which the state owes 
to the subject. But there are certain wrongs, whieh do not 
terminate upon the individual, whoso pro^icrty or person 
they assail, but reach through and bej'ond him to the 
social fabric of which he forms a part, and \ lolate the peace 
and order of the state. Such wrongs contain an clement 
of evil, which is wanting to the mere private lujnrj . They 
strike at the foundations of all civil government, and justly 
are regarded, by the law, as wrongs of a different nature, 
s demanding a different redress. 



mmud 

HrSCB. Of the Legal Separation of Torts and Crimes. 

^^ ^ffliat special wrongs do thus invade the majesty and 
*^o«inty of the state largely depends upon the condition of 
**^*<;iety, and the character of the state itself. An act, 



Read i Bl. Coram., pp. 1-7. 

Broom Comm., pp. 800-873. 
8 Wilson, pp. 4-0. 
Austin Jur., Leot, xvii, xxvii. 
IBish. C. I.., §§230-278. 
IB. SiU. L. C. C.,pp. 1-34. 
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no public evil, ^M 
ment. conviilae ^* 



which, under a free government, would work ii 
might, if committed uader a despotic government, convulse 
or overthrow the state. An act wliicL, halt' a centary 
iigo, would not have resulted even in private damage, to- 
day may cause far-reachiug injury aud loss. With every 
change in society or in the forms of government, and with | 
every development oC commerce, the cliaracter and efleete 1 
of wrongs will also t'liange, and with tliem must change tlift J 
position of such wrongs before the law, aud the methods j 
which it uses for their prevention or redress. Hence it is ] 
trne, in every case, tliat crimes are creatures of the law. 
Tlie stata is tlio divider of act from act, and, througli its I 
legislature and its courts, defines and specifics what wrongs 1 
arc to be taken out of the great mass of private injuriosL 
and punished aa and for violations of public riglkls. 
Head 1 Bl. Coram., rp- 5i, 55, 57, 58. 

IH. P. C.,pp. 1, 2, 13, U. 

3 ■Wilson, pp. 7-12. 

1 Blah. C. L., 5S 209, 210, 773-785. 



S 3S4. Of the Definitions of Crime. 

The definitions, which legal writers give of the word crime, 
differ according to the view they take of it, as denoting an 
injury to the public, or an act forbidden by the state. The 
following arc illustrations : 

" A crime is an act committed or omitted in violation of 
a public law, eitlier forbidding or commanding it." 

"A crime is an injury so atrocious in its nature, or so 
dangerous in its example, that, besides the loss that it 
occasions to the individual who suffers by it, it affects, \a, 
its immediate operation or in its consequences, the interest, 
the peace, the dignity, or tlie security of the public." 

A crime is a wrong " which the government notices aa 
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injurious to the public, and punishes, in what is called a 
criminal proceeding, in its own name." 

A crime is " an offence which is pursued by the sovereign, 
or by the subordinates of the sovereign." 

Considered both as a wrong against the public, and an 
act forbidden and punished by the state, it may be thus 
defined : A crime is a wrong, directly or indirectly affect- 
ing the public, to the commission of which the state has 
annexed ceilain pains and penalties, and which it prose- 
cutes and punishes in its own name. 

Bead 4 Bl. Comm., p. 5. 
3 Wilson, p. 4. 
Austin Jur., Lect. xvii. 
1 Bish. C. L., § 32. 

16 
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OF THE ELEMEKTS OF CIUUB. 

§ 385. Of Crimiaal Act and Criminal Intent. 

Every crime eontaiiis two elcmenta : The Criminal Act, 
and Tiie Criminal Intent. Tlie criminal act coDaists 0/ 
those external actions or omissions, which the law pro- 
hibits. The criminal intent is that ciil and malicious will, 
wbieh finds expression in the criminal act. 

Read i Bl. Comm., pp. 20, 21. 

Broom Comm., pp. 874^80. 
1 11. P. C, pp. U, 16. 

lUish. C. L., g§ 204-208, 210-220,285-291.330- 
334, 837-045. 



g 386. Of Specific Intent. 

The law regards some acts as crimes, without referen« 
to the puqjose which they were intended to accompliEb. 
Other acts are criminal only when performed with some 
particular purpose or design. In the latter cases, this de- 
sign enters into the nature of the act itself, and is called 
the specific iatent. The specific intent and the criminul 
intent must not be confounded with each other. They 
have nothing in common, except that both are mental oper- 
ations. The former determines the purpose, toward tlit 
accompUshment of wbicli the act shall be directed ; the 
latter determines that the act, so dii-ected, shall be done. 
Nothing can show this difference more clearly than the 
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f mica, by wbicli the proof of tiieso intents is governed. The 
tpecijic inlenl, as part of tlic criminal act, must be alleged 
&Dd proved, in the same manner as anj- other portion of the 
act. The cnmiaal intent, on the other hand, is neither 
alleged nor proved, but is inferred from the eommission of 
the uet 1 and when the act itself has been estabiiahed, the 
law presumes it to have been the expression of this evU 

I Will. 



Read Broom Comm., p. 878. 

1 Bish. C. L., g§ 330, 335. 
3 GieeuleaC Ev., §§ 13-lD. 



B Will 

^■f 3B7. Of Dmnkeoness as ACeoting Intent. 
H* This difference appears still further from the modes, in 
^prhicU the crimes of voluntary drimkard$ are regarded by 
■ the law. The rule is everywhere estabUshed, that the com- 
mission of a criminal act raises the pi-esumption of the 
mminal intent, notwithstanding tliat the criminal was drunk, 
when he committed it. No other rule would be consistent 
with the safety of society. But where the existence of a 
tpecijic intent is necessary to the criminal act, a degree of 
drunkenness, incompatible with the formation of that in- 
int, negatives the act, and disproves the crime. 
Eend Broom Comm., jip, 837, 888. 
1 11. P. C.,p. 32. 
1 Ross. Cr., pp. 7, 8. 
1 Whart. C. L., §§ 32-44. 
lUiah. C. L., §§397-410. 
1 B. & II. L. C. C, pp. 131-145. 



f 38S. Of Infancy as Affecting Intent, 

Althongh ihe criminal intent is thus presumed from the 
mmisBion of the eriuiinal act, this presumpUou ia not 
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facts which ii^^| 
inch facts srei ' 



ooDcIusiTe, bnt may be reiutud by proof of facts v 
dicate tbe absence of a criminal intent. Snch facts srei 
(I) That the actor acted while ander a certain ^e ; (2) 
That tbe actor acted while in a state of insanity ; (3) 
That the actor acted under a bona Jide mistake of fact ; 
(4) That the actor acted accidentally or by chance ; (5) 
That the actor acted from necessity- ; (6) That the actor 
acted under compulsion. The criminal act of <ut infant, 
under fourteen years of age, raises no presumption of a 
criminal intent. Underthe age of seven years, noperson 
can commit a crime ; for, vhatcver be the act, the law con- 
clusively presumes the absence of a criminal intent. But 
between the ages of seven and fourteen, there ia no pre- 
snmption. In snch cases, the prosecution must establish 
the intent, by such distinct and substantive evideace as 
indicates a guilty knowledge and an e^'il wiU. 

Read 4 Bl. Comai.. pp. 22-24. 

Broom Coram., pp. 889. S0O. 

1 H. P. C, pp. 10-28. 

1 Kusa. Cr., pp. 1-fi. 

1 Arch. Cr. Pr., pp. 7-14. 

1 WTiart C. L., 55 58-85. 

IBish.C. L., §§ 367-373- 

1 B. & H. L. C. C, pp. 71-80. 

SGreenleaf Ey.,§S3, 4. 



§ 389. Of Insanity as Affecting Intent. 

An insane person cannot commit a crime. What con- 
stitutes insanity, in this connection, has given rise to much 
discussion. One of the most famous of recent cases 
gives the following rule ; Whenever a man does not kno* 
that the act be is committiug is unlawful and morally 
wrong, and has not reason sutBcicnt to apply guch knowl- 
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I edge and to he controlled by it, the law will not infer hxHa 
K llis act the existence of a criminal intent. 
Kead i Bl. Comm., pp. 24-26. 

Bi-oom Comm., pp. 881-887. 

IH. P. C, pp. 20-37. 

1 EuM. Ci-., pp. G-15. 

1 Arch, Cr, Pr., pp. 15-i2. 

IWliart. C. L.,§gl3-57a. 

1 BiBh. C. L., §§ 374-3D0. 

2Bish. C. P., §§000-687. 

1 B. & H. L. C. C, pp. 04-145. 

SGreenleaf Ev..§g5, 9. 

UcFarlatid'e Case. 



|} 390. Of Mistake as Affecting Intent. 

It is a neccssaiy rule of law, that ignorance of the law 
' excuses no man. One who commits a criminal act with 
criminal intent, in ignorance that the act has been made a 
crime, in not protected by his ignorance, even though it 
were wholly unavoidable. But this rule has no applica- 
tion to a case of ignorance of fact. Wherever a person, in 
good faith and iipon a reasonable belief that certain things 
are true, does an act, which, if those things were true, 
would not bo a crime, the doing of such act under that 
belief, even if those things were not true, does not raise 
the presumption of a criminal intent. 
Eead4BI. Comm., p. 27. 
1 11. P, C, pp. 42, 43. 
1 Eu9B. Or., p. 25. 
1 Arch. Cr. Pr., p. 55. 
IWhart. C. L., §§82, 83. 
3 Greanlaaf Ev.. §§20, 21. 
Rex u. Bailey, RuBs. & Ry., p. 1. 
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§ 391. Of Accident as Affecting Intent. 

An act, wlikli in itself is lan~ful, but which, through 
mitfortune or bj chance, becomes a criminal act, atfords 
no ground for the presumption of a criminal intent. Bat 
if the act be originally unlajcfui, the actor is responsible 
for its consequences, whether or not tiaey are foreseen by 
him, and from the act, together with its consequences, tlte 
law presumes a criminal intent to do the wrong, which act- 
nally results, 

Bead 4 Bl, Coram., pp. 26, 27. 

1 11. P. C, t>p. 3S-11. 

1 Arch. Cr. Pr., pp. 52-54. 

1 fiidh. C. L., §§ 313-318, 323-329. 



presump- ^H 



5 392. Of Neoeaaity aa Affecting Intent. 

A ci'imioal act, if done from necessity, raises no presump- ] 
tion of the criminal intent. This necessity may be either 
actual or legal. Legal aecessity is that which grows out of 
the obligation to perform some legal duty, as of a sheriff to 
execute a death-warrant, or of an ofHeer to capture, even 
if he kills, an escaping felon. Actual necesaUy b that whioh 
grows out of the circumstances immediately attending the 
commission of the criminal act, as in all cases of true self- 
defenoe. This necessity must be real and not imaginary, 
must not have resulted from the fault of the actor, and 
must be of such a character as leaves i 
the commission of the criminal act. 



Head 4 Bl. Comra., pp. 2S, 30, 31, 161-] 
Broom Coram,, pp. 880, 881. 
1 H. P. C, pp. 52-58. 
1 Whart. C. L.. §§I)0o, OOd. 
1 Bidh. C. L.,§§ 318-355. 



alternative ba^^H 
^1 
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F5393. Of Compulsion aa Afiecting Intent. 

From a crimioal act, when done under compulsion, the 
law does not presume a criminal intent. In all such cases, 
the actor is but the innocent agent of another, who is hiiu- 
setf the criminal. Compulsion, like necessity, may be aot- 
oal or legal. Achttd- compulsion is the illegal exercise of 
force, by some third party, compelling the commission of 
the act. Legal compulsion is that which a husband is pre- 
sumed by law to exercise over his wife, when, in his 
presence and b}* his command, she commits any criminal 
1 aet leas than an act of treason, robbery, or murder. 
Bead i m. Comni., pp. 27-31. 

Broom Comm., pp. SUO, 891. 

1 11. P. C, pp. 43-52. 

1 Ruas. Cr., pp. 17-24. 

1 Arch. Cr. Pr., pp. 43-47, 66, 57. 

1 Whart. C. L., gg 07-81, 90a, 00 b. 

1 Bish. C. L., §§ 3iG-30e. 

1 B. & H. L. C. C, pp. 81-94. 

3 GreenleoE £v., §§ 7-9. 
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CHAPTER n. 



OF THE DEGREES OF CRIMB. 



§ 394. Of Treason. 

The classes, or degrees, of crime are three: Treason i 
Felony ; and Misdemeanor. TVeason ia not only a sep- 
arate clasB of crime ; it ia the only crime of its class. It 
is also the worst of crimes ; for it is directed, not at the 
pei-son or property of Iho subject, or even at the public 
peace and order, but at the very exiatcDce of the state and 
of society. 

Head 4 Bl. Coram., pp. 74, 75. 

Broom Comm., p. 692. 

1 Rubs. Cr., p. 44. 

1 Whart. C. L., g 1. 

1 Bish. C. L., §§ 508-013. 



§ 393. Of Felony. 

Felony embraces all the crimes, whose prosecution and 
punishment are governed by those rules, which, under the 
ancient common law, controlled the prosecution and punish- 
ment of such offences as worked a forfeiture of the crimi- 
naVa estate. Under the ancient law, a person who was 
convicted of certain crimes, called felonies, forfeited hia 
estate ; and this forfeiture was esteemed a punishment of 
such severity, that the law exercised great caution in the 
trial of such cases, and gave to the accused the benefit of 
many nice distinctions and technlcalitieB, which, In other 
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cases, he did not need, or of which, on account of the enor- 
mity of the offence, he was deprived. Thus there grew 
up a peculiar procedure, in the prosecution and punish- 
ment of this class of ci-imes ; and though forfeiture, as 
then inflicted, has censed to be a penalty for crime, that 
procedure still continues, and haa become the character- 
istic by which felony is distiugnished from treason on the 
one hand, and misdemeanor on the other. 
Read 4 Bl. Comm., pp. 94-98. 

Broom Comm,, p. 893. 

1 Buss. Cr., p. U. 

1 Arch. Cr. Pr., pp. 1,2. 

1 Whart. C. L.,5 2. 

IBiflh. C. L,,§§ 014-618. 



f S 396. Of Common La'w and Statute Felonies, 

Felonies arc of two kinds : Felonies at common law, and 
Felonies by statute. Felonies at common law were formerly 
TCry numerous, nearly every important offence having been, 
at one time or another, proceeded against and punished as 
a felony. In modern times, this number has been much re- 
duced, and there are now but seven crimes, which are gen- 
erally regarded as felonies at common law. These are : (1) 
Murder ; (2) Mansbnghter ; (3) Rape ; (4) Arson ; (5) Burg- 
lary; (G) Theft; and (7) Robbery. Felonies by statute are 
those crimes, not otherwise made felonies, which are dc- 
darcil by statute to be felonies. They differ from common 
law felonies only in their origin, their mode of prosecu- 

tand punishment being the same. 
Read 1 Rusa. Cr., pp, 44, 45. 
1 Arch. Cr. Pr., pp. 1, 2. 
IWhart. C. L.,gS2, 10. 
1 Bish. C. L., §§ 616-622. 
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§ 397. Of Bfisdameanon. 

Msdeme€Mor iacludes all crimes which are neither trea- 
son nor felony. These are very numerous, and of great 
yariety, both as to the character of the criminal act, and as 
to the enormity of the moral guilt involved in its coimmis- 
sion; Many of these crimes have no distinctive name, and 
are no otherwise defined than by the language of the stat- 
ute, by which they are prohibited. 

Bead Broom Comm., pp. 893, 894. 
1 Buss. Cr., p. 45. 
1 Arch. Cr. Pr., pp. 2-6. 
1 Whart. C. L., §§ 8-9. 
1 Bish. C. L., §§ 628-625. 



f 



CHAPTER in. 



§ 398. Of the Natnre of Treason. 

T^eaton is an act committed by the subject, in violation 
of the allegiance which binds him to the state. It is dis- 
tinguished from all other crimes iiy this ; that, whereas Ihey 
attack primarily the propei-ty or person of an individual, 
or some single public interest, and indirectly, if at all, 
affect the state, treason assails the state itself, and seeks 
to overtlirow and destroy that political society, which bis 
allegiance obliges the subject to defend. Hence its name 
treason, denoting treachery and breach of faith, or that 
more expressivo phrase, wliich characterized it in the 
Boman law, crimen lasts tnajestalis, the crime of violated 
sovereignty. 

EeadiBl. Coram., p. 75. 

^_ Broom Comm., pp. S02, 893. 

^L 1 H. P. C, pp. SS, 50. 

^M 2 Arch. Cr. Pr., pp. gB3-88i. 

^P 1 Bish. C. L., g 450. 

^M 2 Bish. C. L., §§ 1202-1204. 

H I 399. Of Ancient Common Law Treasons. 

■ Treason, under the ancient English law, necessarily ein- 
r braced a great variety of oiToncos, and to these, from time 
to time, were added, by forced judicial consti-uctions, many 
actions which never before were suspected to be treason- 
able In the statute 2a Edw. lU, o. 2. (A. D. 1320-1), 
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: (1) To cemM 
ijiieen, or thcdi J 



these acts of treason were reduced to seven : ( 
pass or imagine tlic death of tlic King, or Queen, o 
eldest son or lieir ; (2) To violate the King's consort, or 
his eldest daughter unmarried, or the wile of bis eldest 
son or licir ; (3) To levy war agniost tlie King within the 
realm; (A) To adhere to the King's enemies within the 
realm, and give them aid and comfort, (o) To counterfeit 
tlie King's great or privy seal; (6) 1o counterfeit the 
King's money, or to bring false mone^ into the kingdom ; 
(7) To kill the chancellor, treasurer or a judge, whdc in 
the discharge of his office. Afterwards, honncr, m tho 
reign of Ileniy VIII, the spirit of imenting new and 
strange treasons was revived, and this crime was held to 
emhrace such acts as calling the King names in a puhhc 
writing, maiTying his nephew or niece without his permis- 
sion, or impugning his supremacy. By tho statute 1 Mary 
c. 1 , these so-called treasons were again abrogated, and the 
statute of Edw. Ill was reaffirmed. But in the succeed- 
ing reigns, the nnniher was onee more inereascd, and, even 
until tho year A. D. 1847-8, included "the intending, 
within the realm or without, of any restraint of the heira 
or sueceasors of the King, and expressing such intention 
by any published writing, or by any overt act or deed." 
Head i Bl. Comm., pp. 75-93. 

Broom Comm,, pp. 900-002. 

1 II. P. Cpp. 7T-339. 

2 Cliitty C. L., yip. 60-63. 
2Biah. C. L., §§ 1205-1213. 



g 400. Of Treason against the Unitsd States. Iiev;- 
Ing War. 

Treason, in this country, may be committed either against 
the United States, or against an individual State. Treason 
can be committed against the United States only by levy 



' ing war ngainst them, or by adhering to tiieir enomiea, 
giving them aid and corafort. Levying war consists in the 
actual assembling of a body of men, in order to effect, by 
force, n treasonable purpose. The number of persona as- 
semblod is not material ; a few may complete the offence 
as well 03 a thousand. Nor need actual fighting be 
proved ; tlie asserabllDg with a treasonable purpose being 
sufllcient. A Ireaimialte purpose is & purpose to attain, by 
force or by intimidation, some object of a public nature, as 
to overthrow tlio government, or to nullify some law of the 
United States, and totally to hinder its execution, or compel 
its repeal. If war be thus actually levied, all persona, who 
perform any part, however minute, or however remote from 
the scene of action, and who are actually leagued in the 
■ geneiol conspiracy, are guilty of treason. 
Ilead4 Bl. Coram., pp. 81, 82. 

III. P. C.pp. 130-154. 

2 Arch. Cr. Pr., pp. 883-802. 

2 Wiiart. C. L., g§ 2718-2729. 

IBish. C. L.,§g 177,450. 

2Bish. C. L., §§1214-1220. 

8 Greenleaf £v., §S 237, 242, 243. 



\ % 401. Of Treason against the United States. Adher- 
ins to the Public Enemj. 

Ad/ierinij to ike enemies of the United States, giving them 
I and comfort, embraces every act which rendera any 
jaistance whatever to the public enemy, unless such act is 
^»rforraed unwillingly, and through a well-grounded fear of 
immediate death in case of refusal. Such acts are ; the 
uniting witli public enemies in acts of hostility against tho 
United States or its allies ; the delivering up of its casUes, 
forts or ships of war, to its enemies through treachery ; 
Joining the oucmy's forces, though no acts of hostility bo 
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nemy, or anp- ^H 
, even tlxouffh ^B 



committed by thera ; raising troops for the enemy, ( 
plying them with money, arms or intelligence, even though 
such supplies be intercepted and never rcaeh them. The 
enemies of the United States are the subjects of a foreign 
state, with whom the United States is at open war, and foiv 
eign pirates or robbers, acting uuder the authority of no 
particular state, but who actually invade the United States. 
Adherence and assistance to rebels, in arms against the 
United States, is "levying war," not "adhering to the 
public enemy." 

Read 4 Bl. Comm., pp. 82, 83. 

1 H. P. C, pp. 159-170. 

2 Arch. Cr. Pr., pp. 892, 893. 
2 Whart. C. L., §§ 3730-2733. 
2 Bish. C. L., § 1231. 
SGreenleaf £v., §241. 



g 402. Of Treason againat an Individual Btate. 

Treason against an individual State, in the absence of 
Constitutional or statutory provisions, is an offence nt & 
mon law, and is so recognized in the Constitution of the 
United States. Like treason against the United States, it 
consists only in levying war against the State, or in ad- 
hering to the public enemy. When the same act is trea- 
sonable both toward the United States and the individual 
State, it has been held to be treason against the United 



lead 2 Arch. Cr. Pr., pp. 893^98. 
2 Whart. C. L., §§ 27GQ-2772. 
2 Bish. C. L.,§1254. 



§ 403. 01 the NeoBBBlty of an Overt Act. 

Treason can be committed only by the doing of an overt 
act. Thus a conspiracy to levy war, or the actual enlist- 
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ment, for that purpose, of men who are never ftssembled, or 
TTords, spoken or written but not published, are not of them- 
selves treasonable acta, though they become so if done in 
execution of a common purpose, which finds expression in 
an overt act of treason, or if they are committed in the 
attempt to aid the public enemy. 

Read 4 Bl. Coram., pp. 70, 80. 

n Coram., pp. 903, 904. 
2 Chitty C. L.,pp. G3-07. 
2 Arch. Cr. Pr., pp. 838, 889. 
2Bi3h. C. L.,§§ 1230-1233. 
8 Greenleaf Ev., §§ 240, 241. 



§ 404. Of Alienage as Affecting Treaaon. 

As treason is the breach of allegiance, so there can be 
no treason where there is no allegiance. Under the English 
law a resident alien, owing a local allegiance to the state, 
coald be guilty of this crime. It has been contended, how- 
ever, in this country, that only a citizen can commit a 
treasonable act. 

Kead4Bl. Comm., p. 74. 

Broom Coram., pp. 808, 899. 

2 Whart. C. L., § 273S. 
2Biah. C. L.,§ 1235. 

3 Greenleaf Ev., g 239. 
Shanks o. Dupont, 3 Pet., p. 261. 
U. S. V. ViUato, 2 Dal., p. 370. 



§ 40S. Of MispriBlon of Treaaon. 

Misprision of treason is the wilful concealment of a known 
treason, by a person who neither assents to nor takes part 
in the same. This crime is committed as weU by neglect* 
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ing to give information of a treasonable act abont to be 
performed, as by concealing the actor or the act, after it 
has been done. 

Bead 4 Bl. Comm., p. 120. 

1 H. P. C, pp. 371-376. 

2 Arch. Cr. Pr.,p.884. 

1 Bish. C. L., § 226, 717-722. 



I 
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CHAPTEE IV. 

OF FELONIES AGAINST THE PERSONS OF rNDinrinAl.8. 



S 406. Of Mnrder. Tbe Person gllUng. 

Felonies, at common Inw, against tbo persons of indi- 
vidtinls are three: MufcIlt; Manslaughter; and Rape. 
Murder is the unlawful killing of another with malice afore- 
thought. An aneient deflnition, and the one commonly 
taken as the basis of treatises upon this crime, describes 
it OS " where a person, of sound memorj- and discretion, 
unlawfully kills a reasonable creature, in being and in the 
peace, with mnlice aforethought either e.'cpress or implied." 
This definition presents five topics for discussion ; (1) The 
person killing ; (2) The person killed ; (3) The act of kill- 
ing; (4) The unlawfulness of the killing; and (5)Themahce 
aforethought. TTie person hiUing must be a person of sound 
memory and discretion. This is a simple repetition of the 
rule, applicable to all crime, that the criminal actoi- must be 
of sane mind, over seven j^ears of age, and if under four- 
teen, proved to be capable of criminal intent. 
Head 4 Bl. Comm,, p. 105. 

1 II. F. C, r- 434. 

3 Chitty C. L., pp. 723-725. 

1 Husa. Cr., pp. 484, 485. 

1 Arch. Cr. Pr., pp. 831, 832. 

2 Whart. C. L., § 930. 

3 Greenleaf Ev., § 130. 

^"i 407. Of Murder. Tbe Perdon Killed. 

The person kilUd must be a reasonable creatare, in being 
''Lnd in tbe peace. A reasonable creature is a human being, 
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as distinguished from an irratiooa] animal, and &om those 
abnormal pro<1ucts of tlic human species which are known 
as motitlerg. Such reasoDnMc crcature is in being when 
alive and full born. An infant, in the womb of its molher. 
is not a subject of murder, nor is it when delivered, unless 
its connection with the mother is so far severed, that its 
own independent life has actually begun. But if an infant, 
before birth, receive an injnrj-, from which, after being fuUj- 
bom alive, it dies, its death is that of a creature in being, 
and the act which prodncea it, if the other elements of the 
crime be present, will be murder. A reasonable creature 
is 171 tlie peace whenever he is not a rebel, or a public cnei^y i 
engaged in actual battle. 

Read4Bl. Comm.,p. 198. 

3 Chitty C. L., p. 737. 

1 Buss. Cr., pp. 485-487. 

1 Arch. Cr. Pr., pp. a35-814. 

2 Whai't. C. L., §§ 9-10, 042, 943. 
2 Bish. C. L., §§ 630-834. 



§ 40a Of Murder. The Act of Killing. 

T/ie act of k-illiiiy must be an act producing corporal id) 
jury, and must result in death within a year and a day I 
from the date of its commission. Merc threats, or other 
representations, either by word or act, which operate 
only upon the raiod, and, through the terror or anxiety 
which they engender, cause disease and death without the 
intervention of any physical injuiy, are not such killing 
as is necessary to constitute murder. But if a person, 
through Bueh terror or anxiety, sustains an immediate 
physical injury, either as the result of his own desperate 
act or through an accident occasioned by his disturbed 
state of mind, the person, by whose threats or represent 
tions such terror or anxiety is caused, is guilty of a kill 
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FAIlhough a killing tliiis implies a physical injury, it ia not 
necessary that it be occasioned bj- uny pci'sonal violence, on 
tile pai't of the actor. To leave poison where it is likely 
to bo taken, to permit ferocious animals to go at lai'ge, 
to ride a kicking horse among a crowd of people, to leave 
a child or sick person exposed to danger fi-om the want 
of proper care or food, or to do any other act calculated to 
endanger life or to produce serious bodily harm, is killing, 
if death actually result therefrom. Death ia conclusively 
presumed by law to have been produced by natural caitaea, 
unless it occurs witbin a year and a day from llie infliction 
of the injury. lu the computation of this period, the day, 
on which the injury was committed, is reckoned as the 
, first. 

Read 4 Bl. Comm., pp. 100, 197. 

1 11. P. C, pp. 434-432. 

3 Chitly C. L., pp. 725, 728. 

1 Rusa. Cr., pp. 438-509. 

1 Arch. Cr. Pr., pp. 751-7(13, 832-835. 

2 Whart. C. L., §§ 041,9U a. 
2 Bisb. C. L.. §5 035-641. 
8 Greenleaf Ev., gg 134-143. 



1 409. Of Murder. JusUflabls aod Ezonsable EilUnE. 

"" The act of l-iVing it unlawful in every case, where it is 
"not expressly jiistilicd or excused by law. The lair jmli- 
jut tbe killing of another in tlie following cases : (1) In 
ttlf-di-fenee, that ia, where a felonj-, attended with force 
or great atrocity, is actually attempted against tbe person, 
habitation, or property of a man, or of some one whom ho 
ia under legal obligation to defend, and no other means of 
preventing such felony being at hand, he kills the felon ; 
(2) Where au offlccr takes life in pureuance of a Uffal war- 
rant of exeeviion commanding bim so to do ; (3) Where a 
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fblony baa actually been committed, and the fdon cam 

be ai-rested, by the officer or private person in pursuit, ( 

cept by killing him ; (4) Where an officer is commanded' 
by a warraiU to arrest a certain person as a felon, and 
necessarily kills him in effecting such arrest. The law 
excmes the killing of tinollier: (1) Where amandoinga 
lawful act, icifh reasonable can and nilliout intention ot 
bodily harm to any one, accidental!)- or by chance causes 
the death of another; (2) Where a man, who is without 
fault himself, being assaulted by another under such cir- 
cumstances as to induce in liis mind a reasonable belief 
that the assailant intends to take liis life or do him aeriouB 
bodily harm, and that this intention is likely to be accom- 
plished, flees as far as he can, and seeing no other way 
of escape, kills his assailant. 

Read 4 Bl. Comm., pp. 178-188. 

Broom Coram,, pp. 031, 833. 

1 II. P. C.,pp. 418,478-503. 

1 Buss. Cr., pp. 656-070. 

1 Arch. Cr. I'r., pp. 763-803. 

2 Whait- C. I.,., §§ 931^938, 1019-1042. 

1 Bish. C. L.,§,?83G-877. 

2 Bish. C. L., §g 610-G23, 612-855. 

3 GieeuleafE7.,S§ 113-118. 



ilied. D»-^| 



§ 410. Of Murder, Malice Express or Implied. 

Malice, in murder, is the intention to kill unlawfully; 
and if it exists for any period, however brief, before the 
killing and at the instant thereof, it is malice aforethought. 
Malice may be either express or implied. Malice is «»- 
press when the act of killing is the result of a delilierale * 
and premeditated design, evidenced by such external eir- -~ 

cumstances as lying in wait, antecedent menaces, or con ■ 

certed schemes to do the person slain some bodily harm— 



FBLONIES AQAISST PERSONS OF INDIVIDDALS. 261 

Malice is implied wbenever the act producing death is of 
peculiar crueitj- or waDtonnesB, or is williout provocation, 
or is, in itself, either a feloDj- or calculated to do serious 
bodily harm, or cousists iu Uie use of dangerous wonpona 
or poisons, or is committed under circumstances denoting 
a deprived inclination to mischief. But malice does not 
secessarily include hatred or ill-will toward the person 
killed, nor is it necessary that the death produced should 
be tho death primarily intended by the slaj-er. An at- 
tempt to kill one person, resulting in the actual deatli of 
anotlicr, implies malice toward that other, and a wanton 
act, endangering t!ic lives of persons in general, involvce 
malice toward all those who are killed thereby. In many 
of tho States, the crime of muitler is divided into different 
es, which are distinguished from each other by the 
malice that accompanies the act. Murder in tlie firet 
iS is generally murder with express malice, or fi-oro 
premeditated design ; murder in the second degree either 
embracing all other murder, or ancli other as is ebaraeter- 
Ized by the grosser forms of implied malice. 
Read 4 Bt. Comm., pp. 19S-30I. 

Broom Comm., pp. OlS-020. 

111. P. C.,pp. 4J1-4G0. 

3 Chitty C. L., pp. 727-730. 

1 Russ. Cr., pp. 483-484. 532-53S. 

1 Areh. Cr. Pi-., pp. 751-7j5, 8H-i 

2 Whart. C. L., 9§ 944-9G8, 907, 10T5-1114. 
2 Bish. C. L., §S G75-O0O, 723-723, 

2 Biah. C. P., §§ 500-587. 

3 Greenleaf Ev., §§ 14i-148. 



411. Of the Presumption of Malice from the Unlaw- 
ful Killing. 
In all cases of homicide the lato presumes the act lo be mur- 
n*, and throws upon the actor the burden of showing, if 
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he can, tlmt lie acted lawfully, or without malice, 
presumption of tinlawfulaess may be rebutled hy proTing " 
either of the stales of fact, already mentioned as rendering 
the act of killing justtUable or excusable. The presump- 
tion of malice may be rebutted by showing that the killing 
was lawful, or that the actor was incapable of criminal 
intent, or that he acted under compulsion or mistake of 
fact, or that he acted in hot blood and witbout previouft ■ 
intent to kill. 

Read 4 BI. Comm., p. 201. 

Broom Comm., pp. 920, 921. 

3 Cliitty C. L., p. 730. 

1 Ituss. Cr., p. 483. 

1 Arch. Cr. I'r., p. 651. 

2 miait. C. L., § 914. 
2 Bish. C. L., 5 003. 
IB. &U. L. C. C, pp. 333-382. 



g 412. Of Manslaughter. 

ManslauQiiler is the unlawfal killing of another, with- ' 
out malice aforethought. Manslauglitcr includes everj 
unlawful' kiUing which is not miii'der. The distittctioa 
between these two crimes is only in regard to malio 
aforethought, which in murder ia always present, and ia 
manslaughter is alwaj^s absent ; and the same rules which 
govern one, in reference to the person killing, the persoa 
killed, the act of killing, and the unlawfulucsa of ths act|4 
govern the other also. 

Read 4 Bl. Coram., pp. 191, 201. 

Broom Comm., pp. 917, 018. 

1 Ruas. Cr.,p. 570. 

1 Arch. Cr. Fr., pp. 800, 807. 

2 Whart. C. L., g D3I. 
2 Blsh. C. L., §§ C2a-828, 672-678, 720. 
3GreeDleaiEv.,§ 119. 
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~| 413. Of Voluntary ManBlaugliter. 

Manslaughter is eitlier voluntary or involuntary. Vol- 
untary manslaughter \s an unlawful killing, upon immediate 
provocation or in a sudden combat. No provocation will 
justify or excuse a homicide. If the proi'ocation be 
slight, as by words or gestures, or by a mere trespass 
upon property, the killing wiil be murder, unless the cir- 
cumstances, which attend it, denote that there was no 
intention to do sciious bodily harm, in which case the kill- 
ing will be manslaughter. Where the provocation is great, 
(as if the eJaj-er find the person slain in adulterous con- 
nection with his wife.) and, in the heat of blood engendered 
by eiieh provocation, the kilUng is committed, it ia raan- 
slaughter. But whatever be Iho provocation, if it be 
songht by the slayer, the killing will be murder. 
Eeadl Jil. Conim., pp. 191, 200, 201. 

» Broom Comm., pp. 021-024. 

1 Rum. Cr., pp. 513-527, 560-685. 
I Arch. Cr. Pr., pp. 807-8i!0. 
2 Whart. C. L., §§ 931, B32, 8Q9-B88. 

2 Dish. C. L., §5 607-713. 

8 Greenletif £r., gg 121-127. 

$ 414. Of Killing in Actual Combat. 

Where, upon any provocation, actual combat ensues, and 
in such combat, and before the passions have had time to 
cool, one of the combatants, without previous iU-will and 
without any act of treachery, killa the other, it ia man- 
slaughter. But if, from the outset, the nets or words of 
the slayer indicate an intent to kill the other, or if he takes 
tbe person slain at un unfair advantage, it is murder. 
Read 4 Bl. Coinm,, pp. 101, IDS. 

3 ChittyC. L.,pp. 730-732. 

1 Rum. Cr., pp. 527-532, 585-502. 

1 Arch. Cr. Pr., pp. 820-829. 

2 Wlmrt. C. L., g§ 053, 935, 987-Q9Q. 



'4i 
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g 415. Of Invalimtaiy Manslaughter. 

Involuntary maiulavykler is an unlawful killing, irlucfa 
results Trom the careless doiug of some lawful act, or from 
the doing of some unlawful act, which is less than felony, 
and is not calculated to produce serious Lodily hi 
The doing of a lawful act with gross and wautoa care! 
ness, aud tliereby causing death, is mui-der. The d( 
of such act with carelessness not wanton or malicious, witli 
the same result, is manslaughter. When death results 
from a mere misdemeanor or from a trespass, and the act 
done was not, in its own nature, or fi-ora tlio operation ofi 
surrounding circumstauccs, likely to result in death 
serious injury, it is manslaughter. But death produf 
by even a misdemeanor, which of its own nature 
gerous to life, is murder. 

Read 4 Bl. Comm., pp. 102-lOJ. 
Broom Comm., pp. 025-930. 
III. P. C.,pp. 471^77. 

1 Bass. Cr., pp. 533-548, -592-Jjgi. 

2 Whai't. C. L., g§ 833, 0D7-1018. 
1 Biah. C. L., §g 313, 314. . 
1 B. & H. L. C. C, pp. 50-71. 

3 Greeuleaf Ev., gS ^2a, 139. 



g 416. Of Rape, Tlie Carnal Knowledge. 

Rape is the unlawful carual knowledge of a woman, 
without her consent. In discussing this crime, three 
things are to be considered; (I) The carnal knowledge; 
(2) Its unlawfulness; (3) The absence of consent. To 
constitute carnal knowledge, penetration is absolutely neces- 
sary. There must be res in re ; that is the sexual organ 
if the male must be entered, tO|Bome extent, within tte 
ixual orgaus of the female. Bitt the distance and duTS- 
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Hon of such penetration ia not material, neither ia seminal 
emisBion accessary to complete the crime. 
Read 4 Bl. Comm., p. 210. 

1 H. P. c, p. caa. 

3 Chitty C. L., p. 810. 

1 Rusa. Cr., pp. 678-080. 

2 Aroli. Cr. Pr., pp. 133-158, 162-160. 
2 Wbavt. C. L., §S 1137-1140. 
2 Biali. C. L,, §§ 1107-1115, 1127-1132. 
8 Greenltiof £v., §§ 209, 210. 



§ 417. Of Rape. The Unlawful Carnal Knowledge. 

Carnal knowledge is ahviiya lawful, when it takes place 
between a man and his lawful wife. In all other coses, it 
unlawful, whether the womao consents or not, though 
bot, in all stich cases, punlahaljle as a crime. 
Bead 2 Arch. Cr. Pr., p, 158. 
2 Whart. C. L., S 1130. 



5 4ia Of Hape. The Want of Consent. Force. 

All unlawful carnal knowledge is rape, unless the 
voman gives her intelligent and voluntary consent there- 
unto. If she yields to persuasion, or if her consent be 
elicited by fraud, it is no rape. But if she openly re- 
fuaos, or if her acquiescence be merely passive, as if she 
be Btnpefied with drink or be iuaane, or if her resistance 
be prevented by fear of death or by ignorance of the 
nature of the act, it is rape. A female under the age of 
ten years cannot, in law, consent to se.-^nal intercourse, and 
lol knowledge of such a female is, therefore, always 
A male under the age nf fourteen years is presumed 
iy Uw to be incapable of the sexual act, and proof of the j 
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contrary will not be permitted. Such a perBon, 
quently, connot commit rape. 
Bead 4 ISl. Comm., p. 212. 

X II. r. C, pp. 629-631. 

3 Chitty C. L., pp. 810, 811. 

1 lluss. Cr., pp. 070-078, G03-697. 

2 Arch. Cr. Pr., pp. 1G0-I08. 
2 Wlmrt. C. L., §§ 1141-1148. 
2Bish. C. L.,§S 1110-1120. 

2 B. & 11. L. C. C, pp. 254-260. 

3 Gceenleaf Ev., § 211. 



§ 419. Of Rape. Tbe Evldenoe of the Complainant 

The woman mvished is a competent, though not alwaj-f 
a credible, witness against the accused, in prosecutions for 
this crime. If she be of good repute, if she presently 
discovered the offence and made pursuit of the offender, 
if she showed signs and marks of the injury, if the place 
where she alleges the act to have been done were remote 
from observatiiin, anil if the offender fled for it, hei 
niony is of great weight, and may alone bo sufficient fbr'V 
conviction. But if she be of bad repute, or if she coin^ 
cealed the injury after she had opportunity to complain, 
if the place where she alleges it to have been committet 
wero public and inhabited, and she made no outcry ; tbese,fl 
and similar circumstances, cast grave doubts upon berfl 
story. For though rape is a heinous crime, and, 
actually committed, merits severe punishment, yet aceuaa- 
tions of it arc always to be regarded with suspicion, being 
often, if not generally, made either under sexual halluciaa- j 
tion, or for purposes of extortion or revenge. 
Eead 4 DI. Comm., pp. 213-215. 

1 11. P. C, pp. 632-036. 

SChiity C. L..pp, 812, 813. 

1 Rum. Cr., pp. C83-6B1, 094, 635. 

2 Arch. Cr. Pr., pp. 10!l-175. 
2 Whatt. C.L., ^^WW-WSl. 
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CHAPTER V. 



AGAIHST THE PROPEKTT OP Dn>rVimjAL3. 



i 420. Of AiBon. The Burning. 

Felonies, at common law, against the property of indi- 
Tiduals, are four : Araon ; Burglavy ; Thelt ; and Uobbevy, 
Arson ia the unlawftil burning of the bouse of anotbcr. 
This crime presents four points for discussion: (1) Tlie 
burning ; (2) Its unlawfulness j (3) Tlie house ; and (4) Ks 
ownership. To constitute a burning, cither the whole bouse, 
or some integral part thereof, must be actually destroyed 
by fire. K it be merely biackenecl by smoke, or scorched 
by flarae, witlioiit destruction of its substance, or if that 
which is burned be pereooal property only, however wilful 
alicious suelk burning may be, it is not arson. But 
nthe destruction by fire of any part of tlie house, whether 
3at or small, is a burning ; nor docs it matter tliough 
B fire endures but a moment, or even goes out of itself. 
Kead 4 Bl. Comm., pp. 220, 222. 
aChitty C. L.,p. 1101. 
2 Ruaa. Cr., pp. 518, ii40. 
2 Arch. Cr. Pr., pp. 709, 712-714. 
2 Wliart. C. L., §§ 1058-1062. 
2 Bish. C. L., §§ 8, 10. 
SGreeuleaf Ev.,§55. 



|.421. Of Arson. The tTnlawfnI Burning. 

Everj- burning, which ia wilful and is not in pursuance 
some public duty, ia unlawful. An involuntary hurning, 
negligence or accident, is not a crime ; nor is a wilful 
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imily in odlH 



barnii^ criminsl, whea done by afrn p tte i d anthorHy ii 
to impede a conflagratioD, staj k pestilence, or sabserre 
some necessity of war. Bot a bHrning. wkirh ti wilful and 
mthout aulhorily. will be unlawful. althoDgh the actor may 
not bavc intendej to destroy the boose by Ere. A felon 
who, in the perptlralioa of Ai* /rloin/, employs means cal- 
ciliated to set Gre to a house, or one vlio burns hit otm hoyte, 
onilcr circumstances which render it apparent that adjacent 
houses will also be bamed, will, if such hoase or hoosea 
actually be consumed, be guilty of arson. 
Bead 4 Bt. Comm., p- 222. 

3;Chilty C. L. . pp. IIM, 1105. 

2 RiiEs. Cr., pp. al9, 5uO. 

2 Arch. Cr. Pr., pp. 723-727. 

t2 Whart. C. L., gg 1061-1G65. ■ 

SBiab. C. L., ^ U-IC. ■ 

8 Greenleaf £v., g§ 53, 56. ^ 

were 
hou9 
arso: 
pant 
koui. 
ab(K' 
nica' 
fenci 
; 



$ <22. Of Anon. Tbe Honse. 

A hmtse is a building used for human habitation. If it 
were erected for that purpose but never yet occupied, or if, 
having been so occupied, it is now abandoned, it is not» 
house, in the sense in which that word is used in defining 
arson and burglarj'. But the temporary absence of its occu- 
pants does not take away its character as a dwelling. j1 
e include) not only the building actuallj- occupied as an 
abmle, but all other buildings which immediately commn- 
nicate therewith, or are in the same curtilage or common 
fence, or are within a reasonable distance from the dwell- 
;, and, in their use, arc subservient thereunto. 
Read 4 BI. Coram,, pp. 221, 

SChitty C. L.,pp. 1105, llOS. 
2 lluss. Cr., p. 5o2. 
2Arch.Cr.Pr., pp. 714-720. 
2 Whart. C. L., §§ 1087-1070. 
8GreeikIe3iEv.,§52. 
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§ 423. Of Arson. The OwnerBhip of the House. 

The ownership of a house, as rcgavda tUis crime, is in 
him who has the legal right of occupation. A mnii cannot 
commit arson hy burning a house in which he has a right 
to abide, whether he be the owner in fee, or a mere tenant 
for years or at will. 'Rai&urvant or other person, tem- 
porarily residing in a house but not having the legal pos- 
session thereof, has no such ownershi[), neither has the 
owner of the fee as long as the actual right of occupation 
is in another. 






Eead4BI. Comm..p. 221. 

aChiUyC. L.,rp- 1106, 1107. 

2Huss. Cr.,pp. 5o0, 551. 

2 Arch. Cr. Pr., pp. 720-723. 

2 Wliart. C. L., §5 1671, 1B72, 1075-1677. 

SBish. C. L.,g§12, 13. 

2 Bish. C. 1'., §5 30-83. 

8 Greeokaf Y.v., §§ 54, 57. 



% 424. Of Burglary. The Breaking. 

Burglari) is the breaking and entering, in the night 
season, of the dn-elling-bouse of another, with the intent to 
commit a felony therein. Six points are here to be con- 
Bidei-ed: (1) The breaking; ('2) The entering; (3) The 
night season ; (-1) The dwelling-bouse ; (5) Its ownership ; 
And (6) The felonious intent. Breakinr; is the removal of 
any portion of the house, which is relied upon as a secu- 
rity against intiiision, and which, as much as tlic nature of 
the case admits, actually serves as such security. Thus 
the opening of a door or window, or the removal of a, 
screen or netting, is a breaking. Where, as in the case of 
a ehimnty, an aperture cannot be closed by any substance 

ipable of being i-emoved, an entrance throngb the aper- 
ture inYOlves a breaking. But breaking docs not uece»- 
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aarily imply force. The mere lifting of a latch or of « \ 
window, the procuring of a door to be opened by erqft, ot * 
by intimidation or by coTispiracy, ia breaking. To raise E I 
window that is already partly open, to pusb back a door A 
that already Btands ajar, to walk or climb into an aperture 
already made, is, however, not a breaking. Breakingmay 
be either for purposes of egress or ingress ; for one wbo 
enters withont breaking. in the night season, with fcloaions 
intent, completes his crime if, also in the night seaaoa, he 
breaks in order to go out. Breaking may be either of the ' 
outer wall of the house, or of those inner walla by whidi i 
one part ia separated from another. 

Head4 BL Coram., pp. 223, 236, 227. 

Broom Comm., pp. 077, fi79, 980. 

IH. P. C.,pp. 551-5iJ5. 

3 Chitty C. L., pp. 1093, 1004. 

IBuBS. Cr.,pp. 785-794. 

2 Arch. Cr. Pr., pp. 283-277. 

2 Whart. C. L., §§ 1531-1518. 

2 Bish. C. L., g§ 01), 01, 00-100. 

2 B. & II. L. C. C, pp. 43-63. 

3 Greenleaf Ev., §§ 76, 77. 



§ 425. Of Bnrglaiy. The Bntering. 

£ntcrinij consists in tlie insertion, into the interior of the 
house, of the wbole body of the actor, or of a part thereof, 
or of something which ia either connected with Lia body, or 
ia under his immediate control, and is intended to be used 
in the commission of the felonj-. The thrusting of the 
hand, or of a cane or a hook, beyond the line, wliich severa 
the inside from the outside, in order to draw out gooda, or 
of a pistol in order to demand the money of the occupant, 
is as complete an entry as if the burglar were within tltp I 
room. But i/ toola, vhicb arc intended only for tiie breaks I 



[felonies against peoperty of individuals. 271 

; aod not for the ulterior felonj', fall or are thrust insido, 
Kit is no entry. The breaking and the entcviog must be re- 
} lated to each other, at k'ast by a community of iitlent ; for 
r if the breaking be at oue titne for one purpoae, and the 
I entry be at another time and for another purpose, it is no 
I' burglary. 

Read i Bl. Comm., pp. 926, 227. 

Broom Comm., pp. 079, SSO. 

1 H. P. C, pp. 555, 658. 

8 Chitty C. L.,p. 1004. 

1 RusB. Cr., pp. 701-797. 

2 Arch. Cr. ?r. , pp. 278-280. 
2 Whart. C. L., §g 1640-1553. 
ZBish, C. L.,§§ 02-95. 
SGreeulcaf Ev.,§TS. 



S 436. Of Burglaiy. The House. 

TAe dwelling-house, in burglary as in arson, signifies a 
building, which has been actually used for human habita- 
tion, and has not been pei-manently abandoned by its occu- 
pant. It embracea all houses and oulJiovses, within or 
without Hie curtilage, ivhich are parcel of, and in tticir use 
are subservient to, the building used as an abode. When, 
under the same roof, there arc some apartments used for 
residence and others occupied for puqxises entii'ely differ- 
ent, as for stores or woi'kshops, only the portions of the 
building used for residence arc within the dwelling-house. 
Where different families reside under one roof but in dilTer- 
ent portions of the building, the portion of each family 
being distinct and separated from the rest and with a dif- 
ferent outward entrance, each portion of the building is by 
itself a dwelling-house. So suites of rooms in a college, or 
in an inn of court, have been held to be dwelling-houses, 
as also rooms or lodgings in a private house, where the 
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actual owner of the house does not dwell under the same 
roof, or where he and Lis lodger enter hy separate doors. 
But if there be but one external entrance, and the ownaj 
himself dwells in any part of such building, it constituta 
but one dwelling-house. 

Read i Bl. Coram., pp. 224-22G. 

Bixiom Coiiim., p. 078. 

1 II. P. C, pp. 556-55B. 

3 Chittj C. L., pp. 1080-1092. 

IRuM. Cr,, pp. 797-807. 

2 Arch. Cr. Pr., pp. 281-280. 

2 Whiirfc. C. h., §§ 1555-1576. 

2 Bish. C. L., §§ 10^108. 

SGreenleaf Ev., §§ 70, 80. 



S 427. Of Burglary. The Oiirnerstalp of the Honee. 

7'he owners/lip of a dwelling-house, in burglary as in 
arson, consists in the legal right of possession. The per 
son who actually occupies a d well iug-ho use in his own right, 
and not as the guest or servant of another, is the owner 
thereof. Separate dwelling -houses under one roof are owned 
by those who occupy, aa dislinguislied from the general 
oWner of the whole ; and the same is true of separate forfy- 
ingi in a private house, where the general owner does not 
dwell therein, and where the lodgers Jiave separate modes 
of entrance. The dwelUnff-house of a wife, who lives sep- 
arated fi'om her husband, is in the ownership of the hus- 
band. 

Read 4 Bl. Comm., pp, 225, 220. 

3ChittyC. L,, pp. 1096, 10S7. 

1 Ruaa. Cr., pp. 807-520. 

2 Arch. Cr. Pr., pp. 2D1-306. 
2 Whart. C. L., §| 1577-1501. 
2 Bish. C. P., §§ 137-lSB. 
8 Grcenkaf Ev., § 81. 
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t § 42a Of Burglary. The Night Season. 

T/ie night season ia that period of the uight, which inter- 

Ivenes between the total disappearance of daylight in liie 
evening and its reappearance in the niorniog, Dayliffht is 
said to have disappeared when a man'a face can no longer 
be discerned thereby. The presence or absenee of moan- 
light is immaterial. The breaking and entering need nut 
Iwth bo in the sane night : if both ai-e eommitted in the 
night season, and in pursuance of the same design, it is 
sulUcient. 

Bead 4 Bl. Comin., p. 234, 

1 II. P. C, pp. fi30, 551. 
S CliittyC. L.,rp- 1092, 1093. 
IRuBS. Cr., pp. 8:i0-852. 

2 Arch. Cr. Pr., pp. 300-308. 
2 Whart. C. L., §S 1592-1607. 
8 Greeuleaf Ev., §§"5, 83. 



Y 



§ 429. Of Burglary. The Felonious Intent. 

The brcalfing and entering must be with intent to com- 
mit some felony within the dwetling-houae. Such felony 
maybe murder, manslaughter, rape, arson, theft, robbery, 
or any statute- IVlony. This intent is a ipenfc intent, and 
must be alleged and proved as a part of the criminal act. 
In the absence of such intent, the breaking and entering 
are mere trespasses. 

Kead 4 BL Coram., pp. 227, 228. 

Broom Coaim., pp. 9S1, 082. 

1 H. P. C.,p. 51)2. 

SChittyC. L.,p. 1005. 

1 Russ. Cr., pp. 822-825. 

2 Arch. Cr. Pr., pp. 308-312. 
2 Wliart. C. L.,g§ 1598-1608. 

2 Bish. C. L., §§ 100-U7. 

3 Greeulfaf Et.,§83. 
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S 430. Of Larceny. The Taking and Cairjing Airay. 

Tlieil or Larceny is the taking and carrving away of tiie 
peraonal iirojierty of another, with intent to steal the same. 
Four mattei's here demand attenlion : (1 ) The taking and 
carrying away ; (2^ The property ; (3) Its ownership ; and 
(,4) The intent to steal. Taking is the forcible and wrong- 
ful prehension or grasping of an object. Currying aieay is 
the wrongful removal of the object taken, Irom the place 
where it was when taken. The taking and carrjing away, 
in larceny, are usually considered together under the name 
of taking, and, so considered, they consist in the forcible 
severance of the property', from the possession of the owner, 
against his will. This severance must be complete, but need 
he only for an instant and to the shortest distance possible; 
the mere lifting of an article out of its place being a tak- 
ing. It must also be accomplished by some direct act of 
the taker, applying force to the object taken, either in the 
removal or reception thereof. But the degree and kind of 
foree are immaterial; to lead or entice away a horse, or 
to accept a chattel which is delivered up through fear, are 
alike a taking. The severance nmst be from the pouei- 
sion of the owner. An article, abandoned by its owner, is 
not the subject of theft. But if he loses it by accident, or 
places it in the custody of another for a temporar}' purpose, 
it is still in his possession. Thus goods in the charge of n 
tervani, as such, are in the possession of his master, and 
a taking and carrying away of them by the servant, with 
intent to steal, ia theft. A bailment of goods by the owner, 
however, confers a special property therein upon the bailee, 
and vests the possession of them in him as against all 
other persons, including the bailor. A bailee, therefore, 
cannot steal the property of the bailor, unless by some mis- 
feasance he first determines the bailment and, after that, 
takes and carries away the goods. The severance must 
also be invito domino, or against the owner's will. If the 
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owner consents thereto, cveu though his consent be obtained 
by fraud, it is no taking. But suth consent must be to 
the severance of the property frona liis possesuor>,,Rs dis- 
tinguished from a consent to the transfer of its temporary 
custody. For one, wlio by fraud or by persuasion, procures 
the owner to deliver to him an article, the owner not intend- 
ing thereby to transfer the possession thereof, is guilty of 
a taking, if, after receiving it into hia custody, he detains 
it against the owner's will. 

Kead i Bl. Comm., pp. 220-231. 

Broom Comm., pp. 015, 0iO-O53. 

1 H. P. C, pp. 604-508. 

8 Chitty C. L., pp. 917-020, 035-038. 

2 Rum. Cr. Pr., pp. 2, 5-7, lB-82, 153-105. 

2 Arch. Cr. Pr., pp. 375, 885-388, 404-428, 481- 

459. 
2 Whart. C. L., §§ 1803-1817, 1840-1868. 
2 Blah. C. L., gg 758, 704-830, 853-883. 
2 B. & H. L. C. C, pp. 181-204, 358-370. 
8 Gi'eeuleaf Ev., g§ 150, 154-156, 161, 162. 



§ 431. Of Larcenj. The Property. 

77it property taken must be personal property. Beat 
property, and things permanently annexed thereto, are not 
subjects of theft. If portions of the realty are severed 
from the mass thereof, and ore thereby changed into per- 
sonal property, such act of severance is not a theft, because, 
in their movable condition, these objects never were in the 
posseBsion of their owner. But if this severance takes place 
at one time, and afterward such objects pass into the poa- 
Bession of their owner, a subsequent removal of them, with 
intent to steal, wilt be a theft Thus if a person plucks 
apples from a tree, or tears a shutter (Vom a house, and car- 
ries thein immedinf«Iy away, it is a trespass and no theft 
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But il' lie lays the shutter or tlie applea oo the ground of 
tbe owner, for a single instant after such severance, ihcy 
posa into the possession of the owner in their movable con- 
dition, and the subsequent taking of them, with felonious 
intent, will bo a theft. The property must not only be 
pcrtonal propeTty, it must also be personal property in 
poiiegsion, as distinguiabetl IVom such proi>erty in action. 
A chose m action is incapable of being stolen. Its ver>' 
uame implies that it is not t>i, and therefore cannot be 
taken otU of, the possession of tbe owner. Bills, notes, 
bonds, and other instruments, which evidenee tbe existence 
of auch chosea, are, however, frequently called choses in 
action, even by law-writers. Such instrumouta are not, at 
common law, subjects of theft, though generally made so 
by Btalutc. The property taken must also be of some in- 
trinsic value. 

Read 4 Rl. Comm., pp. 232-230. 
Bi-oomComm.,pp. 940, 047. 

1 U, P. C. pp. 510-513. 
3 Cliitty C. L., pp. 920-839. 

2 Russ. Cr., pp. 62-80. 
2 Arch. Cr. Pr., pp. 376-385. 
2 Whart. C. L., §§ 1751-1768. 
2ISiah. C, L.. §§761-787. 



§ 432. Of Larceny. The Owneraliip of the Property. 

Ownership, in larceny as in other crimes, consists ii 
legal right of possession, and must reside in some oof 
other than tiic taker. Things which can have uo owdO; 
as the corpse of a human being, animals of a base nature 
or animals /rrtB nalura and unreclaimed, cannot be stolen 
Ownei'ship ia not devested either by the accidental loss o 
ihc property, or by the tortious and uniawflil act of t 
oihiT. One person may have a general, and another I 
Rpccial, ownership in the eame chattel. In such cases, 111 
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taking of the property by iht f/eneral owner, wit!i intent to 
Stenl, will be a thctt from the special owner, and the taking 
of it, with that intent, by a third person will be a Iheft 
from both o vners Jo nt tenants and tenants in common 
have no on ersh \ aa a^u nst cath other, nor has a hus- 
band any ow ersh i as ^gainst liis wife. The ownerehip 
of propertj atta hel or held under an execution before 
Rale, is still in the ge e al owner, and property in the pos- 
jesstoD of an agent hclonga, as against all tiiird parties, 
to the principal. Clothing, worn hy children, is owned 
both by them and by their parents. 
Bead 4 Bl. Comm., pp. 235, 236. 

Broom Comm., pp. 047, 948. 

1 II. P. C, pp. 512-515. 

2 Riiaa. Cr., pp. 88-99. 

2 Arch. Cr. Pr., pp. 357-308, 301-390, 431-400. 

2 Whart. C. L., §§ 1818-1830. 

2 Biah. C. L.,g§ 738-703. 

§ 433. Of Larceny The Felonious Intent. 

The intent to steal is that which riistiHguishes theft from 
mere trespass. This intent is called the animus furandi, 
Hid has been said to eharacterize the taking as a taking 
lucri causa, or for the sake of gain. The intent to steal 
embraces two intents; (1) The intent to permanently de- 
prive the owner of his possession of the property ; and 
(2) The intent to derive some benefit, actual or imaginary, 
to the taker, A taking with intent to retitrti after using is 
not the intent to steal. Thus, where a ser\-ant took his 
master's goods and pawned them for his own benel3t, but 
Ith the intention to redeem and restore them, it was held 
jto be no thefl. So where a thief, without peroiission, takes 
;• horae merely to aid him in his flight with other property 
Which he has stolen, and with the intent to abandon the 
l^rse and suffer him to return to the owner, it is not a 
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stealing or the horse. The taker mnst also iDtcnd Gome 
advantage to himself, but such a(lvaiit:^e need not be of 
a, pecuniary character, nor need it be a real advantage 
aa distinguished from an imaginary one. Thus where a 
woman took and destroyed the letter of another, which she 
feared might injure her character ; where a servant took his 
maater^s beans to save himself the trouble of preparing 
other food for the master's horses ; where a man killed the 
horse of another to prevent it &om being used as an evi' 
dence sg.tinst him ; where one stole a towel lo make a pres- 
ent of it to another ; in all these cases, and in many others 
similar thereto, it has been he-Id that the taking was for the 
sake of gain, and tJiat a complete intent to steal existed. 
This doctrine of litcri causa has. however, been the sub- 
ject of much discussion by law-writers ; and the courts, in 
which it has been considcretl, arc not hnrroonious in their 
decisions. The intent to steal must exist at the time of the 
taking. If the taking be without intent to steal, that is, if 
the intent to steal is first formed in the mind of the taker 
after the severance of the object from the possession of the 
owner, there is no theft. And, on the other hand, if the 
taking be with the intent to steal, the theft is complete 
even thongti afterwards the thief I'epent and return the 
property. The intent to aleal is a speeijie intent, and 
must be allied and proved like any other part of the 
crimiual act. 

Read 4 Bl. Comm., p. 233. 

Broom Coium., pp. 053-960. 

1 n. p. C. pp. 508. 509. 

3 Chitty C- L., pp. 920-924. 

2 Rum. Cr., pp. 7-19. 

2 Arch. Cr. Pr., pp. 389-394. 
2 Whart. C. L., gg 1760-1801. 
2 Bish. C. L., §5 S40-S52. 

2 B. & II. L. C. C, pp. 409-432. 

3 Greeoleaf Ev., §§ 157-100. 
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' g 434. Of Robbery. The Element of Larceny. 
. Ruhhery is tlic theft of property from the person, or in 

li the presence, of the owner, accomplished by violence, or by 
} putting him in fear. Three things are here to be regarded : 
1 (1) The theft ; {'2) The person or presence of the owner ; 
and (3) The violence, or putting him in four. The l/teji, in 
robbery, consists of the same elements, and is governed by 
the same rules, as when perpetrated out of the presence of 
the owner, and without violence or putting him in fear. 
There must be a talcing and carrying away, from the pos- 
session of the owner and against his will, of personal prop- 
erty, with the intent to steal. 
KeadlBl. Comm., p. 212. 

rl n. P. C.,rP- 532, 533. 
aChitty C. L.,p. 803. 
1 Rusa. Cr., pp. 807, 899-873. 
2 Arch. Cr. Pr., p. 524„ 
2 Whart. C, L., §§ 101)5. 10D7. 
2Bish. C. L., §§1156^1105. 
3 Greeuleaf Ev., §§ 22^-227. 



§ 43S, Of Hobbery. The Petaon or Presence of the 

In robbery, however, the property mu3t be taken from 
the person, or in the presence of, the owner. How far the 
limits of this presence extend is not easily determined. It 
includes all property which is in the sight of the owner, and 
under his immediate and personal care and protection. It 
is also held that property, however near to him, if not actu- 
ally in his sight or under hia control, is not in his presence. 
Thus where a master's goods were stolen by violence from 
his servant in the master's presence ; where a traveller was 
Msaulted bj' a thief, who then took away his hoi-se stand- 
ing by him ; and where a person under fear threw his purse . 
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by the wayside, and his assailant, immediately and in b 
eight, picked it up ; ia all these cases, the act was adjudge 
to be a taking from the presence of the owner. And, on IbA 1 
other hand, where thieves struck money from the owner^J 
hand and it ft;!! upon the ground, whence tliey immediately 
took it up, it not appearing that he saw them do so, or 
that the money remained within his control, it was held to 
be no robbery. 

Head 4 Bl. Comm., p. 242. 

HI. P. C, pp. 532-5.34. 

3 Chitty C. L., pp. 802, 803. 

1 Russ. Cr.. pp. ST3, ST4. 

2 Arch. Cr. Pr.. pp. 50G-508, 523-532. 
2 Whart. C. L- g§ 1696. 1701. 
2 Bish. C. L.,§§ 1177, 1178. 
SGreunleaf Ev., §229. 



g 436. Of Robbery. The Violence ot Putting in Feai. 

The property must be taken either hy violence or by put- 
ting in fear. When the taking is by violence, tlie violenco 
must be some other exercise of physical force than that 
which is necessarily involved in the act of taking. It con- 
sists in an altiick upon the person of the owner, in distinction 
from the mere attack upon his property. Thus where an 
object is snatched from the hand of the owner, or is stealth- 
ily extracted from his pocket, there is no robbery. But if 
it be attached by a chain to his neck, so that the taking of 
it applies force to liis person, or if there be a stru^le for 
its possession before the taking, there ia suilicient violence 
to make the theft a i-obbery. The violence, as well as put- 
ting in fear, must, however, either precede or accompany tit 
taking; for a personal injury, cotnmltted after a taking 
witbont violence, does not alter the orighial character of 
the theft. To pvt in fear ia to excite, in the mind of the 
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lable apprehension that physical injiirj- will 
be inCicted upon him, or that he will he prosecuted for the 
crime of soclonij\ This fear may be excited by threats, 
or by acta which manifest the intent to commit violence. 
The property mnst be parted with by the owner, while he is 
under the inftnence of such fear, hut it need not be at the 
same lime that the threats were made against him. Thus 
where a thief compelled a man to swear that he would 
bring a sum of money to him at a certain place, and threat- 
ened him with death if he failed to do so, the delivery of 
Iho mouej' at a subsequent time under such fear, and its ae- 
ceptance by the thief, was hold to be a robbery. So where, 
under fear of a prosecution for sodomy, a man prom- 
ised to pay money, and afterwai-ds, under the influence of 
the same fear, actually paid it, the taking of the money 
was considered robbery. It has been also decided that the 
threatened injury need not be to the person of the owner 
only, but that threats of violence to his child, if made in hie 
presence and for the purpose of theft, are of the same 
effect as if the threat had been of violence to himself. 
Read 1 Bl. Comm., pp. 212, 2i3. 

1 H. P. C. p. 534. 

3 Chitty C. L., pp. 803-805. 

1 Rubs. Cr.,pp. 874-900. 

2 Arch. Cr. Pr., pp, 508-520, 624-528. 
2 Whart. C. L., §§ 1Q08-17OO, 1702. 

2 Biah. C. L.. §§ 1100-1176. 

3 Greenleaf Ev., §g 220-235. 
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CHAPTER VI. 

OF HISDEMEAHOBS AHD STATCTE-FELONIEa. 

g 437. Of Statute-Pelonies. 

All crimes, wiiicb are neither treason oor felony, a 
demeanors. Statute-felonies B.xa either raisdemeanora, what 
prosecution mid punislimcot are, by statute, made to folk 
tlie procedure in felony, or are acts, not before kuown i 
crimes, wliich, by statute, are made felony. No eriim 
however, can be a felony unless it is sudi at common lad 
or U expressly declared to be so by a statute. 
Bead 1 H. P. C, pp. 703-708. 

1 Biah. C. L., §§ 235, 615, (il8, 620, 623, 935. 



§ 438. Of the ClasBes of Mia demeanors and Sta.tut« 
Felonies. 

Misdemeanors and statute-felonies have been divided 
into nine classes : (1) Crimes ag.aiust Public Justice; (^ 
Crimea against Public Peace; (3) Crimes against PubN 
Trade; C^) Crimes against Public Health; (a) Grim 
against Public Policy ; (G) Crimes against the Persons a 
individuals; (7) Crimes against the Property of indlvi 
uals ; (8) Attempts ; and (9) Solicitations. This olas 
cation is not entirely accurate, for there are several offenoti 
which attack more than one public interest or right, i 
therefore belong to two or more of these divisions. 
tills exception, however, it presents, as well as any otli 
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that can be devised, the distinctive characteristica by 
which tbcse crimes are separated from each other. 
Bead 4 Bl. Comin., pp. 128, 177. 
IBish, C. L.,§Hi4-587. 



S 439. Of FerjuiT, 

Climes against public jualice are those crimes by which 
the course of legal proceedings is perverted, impeded, or 
prevented. The principal Crimea of this class are the 
following: Perjury; Dribery; Escape; Pri son -B reach ; 
Rescue ; Receiving stolen goods ; Compounding ; Falsifying 
Records; Obstructing Process; Barratry; Maintenance; 
Champerty ; Conspiracy ; Embracery ; Official Negli- 
gence ; Oppression ; Extortion ; Misprision of Felony. 
I^rjiiry is tlie wilful giving of false testimony under oath, 
before a competent tiibnnal, upon a point material to the 
issue. Testimony is wUfaUy false when the person testify- 
ing wilfully misrepresents the matter as it lies in his own 
mind, as when he testifies to what he knows is not true, 
or to what ho does not know to be true, or to what he 
believes to be false. It is the corrupt intention which con- 
stitutes thb crime ; and one who states t!ie fact as it really 
is, if he believes that in so doing he is stating falsely, gives 
lalse testimony. But no statement, however untrue, if 
made under a honajide mistake, is false lesLimony, even if 
snch mistake were the result of great carelessness. A 
person is under oath whenever he has been sworn or affirmed 
in legal form by an officer duly empowered so to do. A 
competent tribunal is one, which by law has cognizance of 
Judicial proceedings, though, in some States, it includes all 
8lithoritiea. by whom the ti-uth of any issue, involving tem- 
poral disadvantage, may be investigated and decided. Tes- 
timony is upon a point material to the issue, whenever it is 
calculated to influence the tribunal in its decision of the 
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isaoG, whether such iafluGiice bo groat or small. Suborna- 
tion of prrjury is the procuring of anotlier pet'Boa to co m- 
mit peijurj-. 

Read 4 Bl. Coram., pp. 137-130. 

2Ciiltty C. L.,pp. 302-318. 

2 Eusa. Cr., pp. 506-1 

2 Arch. Cr. Pr., pp. 9iO-l)70. 

2 Whart. C, L., g§ 2108-2287. 
1 Bish. C. L., Sfi 320, 437. 
a Bish. C. L., §§ 1014-1050, 1187-111M 

3 Greenleaf Ev., §§ 188-202. 



all. Suboma- 
jet'Boa to com- 

4 



g 440. Of Bribery. 

Bribery ia the giving or recei\ing of any valaable thing, 
id order that the receiver may he corruptly influenced 
thereby, in the discharge of some public duty. This crime 
ia committed equally by the giver mid by the receiver. 
The acts, which it ia designed to inSncnce, need doI. Iw 
judicial acts ; to procure a public appointment by mfaia 
of an undue reward, and to corruptly obtain votes for :i 
public office, are bribery. 

Read 4 Bl. Comia., pp. 130, 140. 

1 Ruas. Cr., pp. 147-100. 

2 Arch. Cr. Pr., pp. 003-806. 

2 Bish. C. L., §S 85-80. 

3 Greenleaf Ev., §§ 71-73. 



§ 441. Of Escape. PriBon-Breach. Resoue. 

JSscape is the flight from custody of a person, who is 
under lawful arrest and imprisonment. It may also tw 
committed by an officer, who either connives at the fliglil 
of a person from his custody, or negligently permits biiii 
to escape. The person escaping, and the officer who neg- 
ligently permits it, are guilty of a misdemeanor, but nn 
officer, who coDuivcs at an escape, becomes guilty of tlie 
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same degree of ci-imo aa that with wliich his priaouer was 
charged. Ptiton-Breach is the forcible breaking out of a 
Ittwful place of impriaonment, by a person who is lawfully 
conflued therein, ami who, by meaiia of such breaking, 
effects his eauaiK) thci-efrom. The breakiog, thougli actual, 
need not lie intentiona!, but it muat result from the foree 
used ia escaping. It muat also be performed by the prisoner 
himself, or by others tiirough his procurement, for if ho 
escapes through an aperture which was brokeu without his 
coiiseut, it is not prison-breach in hira ; nor is it prison' 
breach if ho himself breaks and docs not esenpe. To break 
from prison through necessity, as if the building be on ilre, 
is not a crime. Rescue is the freeing of another, by force, 
from a lawful arrest or impriBonmout. The rescuer thereby 
becomes guilty of the same degree of crime as that with 
which the person rescued was eharged. 

tRead 4 BI. Comm., pp. 130-133. 
1 n. P. C, pp. 500-012. 
1 ttuas. Cr.,ri'- 410-186. 
2 Aroli. Ur. Pr., pp. 1074-1085. 
2 Whaii. C. L., §S 20U0-2CIBf. 
1 Bisli. C. L.,g§218, 3ia, 321. 
2 Biflh. C. L., §§ lOCi-1100. 

§ 442. Of Beoelvliie Stolen aooclH. 

Secfiving ttokn goods, knowing tliem to have been stolen, 
is a. crime, whenever anch rcceiviug was for the purpoae of 
concealment or of profit. The i-ecoiver muat have had 
manual posaoasion of, or an actual control over, the goods, 
and must also have received them from the thief himself, 
and not from some other intermediate receiver. 
Head 4 Bl. Comm., pp. 132, 133. 
a Chitty C. L.. pp. l)ril-050. 
2 Arch. Cr. Pr., pp. Srja-OZ.^. 

2 Whart. C. L., §§ ISSS-lMiJ. A 

1 Biah. C. L., §§ 5ur, 304, 785. M 

^^^^ 2 Biah. C.L., §§1137-1142. ^ 
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§ 443. Of CompoundinB Crime. 

Compounding is the agreement of the injured part? QOt 
to prosecute for the offence, ic consideration of some pe- 
CQniary advantage. Thus where the owner of Btoleu goods 
receives the same from the thief, under a contract not W 
inform or appear against hira, or where he takes a note in 
consideration that he will not praaecnte, it is a compound- 
ing. The gist of this offence is the concealment of the 
crime, and abstaining from prosecution, to the detriment of 
the puhlic. 

Read 4 Bl. Coram., pp. 133, 134, 136. 

1 Ru83. Cr., rp- 131-134. 

2 Aroh. Cr. Pr., pp. 10G5-10I37. 
2 Whart. C. L., §§ 250O-3507. 

1 Biah. C. L., §§ 267-27Q, Q04, 6Q4, 609, 709-715. i 

2 B. & H. L. C. C, pp. 216-247. 



g 444. Of Falsifying RaooTds. 

Falsifying Records is the ^-ilful and fraudulent removal^J 
suppression, or alteration of any public record. The la^ 
gives the highest credit to all public records, whether of a 
judicial or ministerial character ; and any alteration there 
not made under competent authority and for the purp< 
of properly correcting the same, is a nrime of great magni-t 
tude. Thus to insert in, or erase names from, an indiot-1 
ment, to make or use a false afiidavit, to change the parties 
or descriptions in the record of a deed, are such falsifica- 
tions as amount to crime. Some writers treat this crim^ 
under the head of forgery. 

KottdiBl. Comm., p. 123. 
2 Euss. Cr., p. 414. 
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§ 445. Of ObBtructing Frocess. 

Obttmcting Process coDsists in any act wliicli is designed 
to, and actually does, prevent or hinder the offlcera oi' the 
law ia the perfonnance of their duties. This obstruction 
may be offered to the service either of civil or of criminal 
process ; and, when offered to tlie service of criminal pro- 
cess, makes the actor a participant iu the original crime, 
ami liable to its ijenalty. 

Read 1 Bl. Comni., p. 120. 

1 Ruea. Cr., pp. 40B-415. 

2 Arch. Cr. Pr., pp. 81-87. 
1 Bish. C. L., §§ 340, 440, 464, 463, 606, 607. 
SBish. C. L.,§§ 1009-1013. 



446. Of Barratr?. 

Barratry is the habitual rao^'lDg or exciting of quarrels 
between other persons, whether at law or otherwise. This 
crime cannot be committed by a single act, or by a series 
of acts constituting but one transaction. At least tlirao in- 
ttances are necessaiy, but whether three are always suffl- 
dent is still a question. The person guilty of this crime is 
called n common barrator, and, if he be an attorney-at-Iaw, 
be is liable to be disban'ed. 

Read4Bl. Coram., p. 134. 

1 Rubs. Cr., p. 184. 

2 An'b. Cr. Pr., pp. 1069-1071. 
2 Bish. C. L., 55 G3-n9. 
8 Greenleaf Ev., §§ 66, 67. 



447. or Maintenance. 

Mitinlenajice is the giving of aid, to either party in n anit, 
y a third person who has no legitimate interest therein. 
Doh aid may be by the furniabing of money, or by thcu 




hiring of counsel, or by giving, to the party puWic countei 
nance and support. TJie existence of certain relationships, 
between such third persona and the party to the suit, will, 
however, justify sucli assistance. Thus a father may aid 
the son, or a son the father ; a husband may assist his wifera 
or a master liis servant ; and any one may aid a IKX 
man hi a suit to regain hia right. 
Read 4 Bl. Comra., pp. 13i, 135. 

1 Rush. Cr., pp. 175-178. 

2 Arch. Cr. Pr., pp. 1072, 1073. 
1 Biah. C. L., §§307,541. 
2Biah. C. L., |§ 131-iaO. 

3 Greenleaf Ev., §§ 180-183. 



g 448, Of Champeity. 

Champerti/ is the giving of aid to either party in a suit, I 
by a thii-d pcreon, under an agreement with such party that 
the proceeds of the suit, if any tbero be, sliall be divided 
between them. Thus the agreement of an attorney to col- 
loct, by suit, a claim or claims, and take a certain propor- 
tion of the amoimt collected, or a bargain that if expense 
of the suit be borne by a thb'd person, he shall have ft 
percentage of the result, is champerty. Such agreements 
are void, and the recompense contracted for cannot be 
recovered by law. Akin to champerty is the bnying or 
selling of a doubtful or pretended title to lands, in onler 
that tbe buyer may cany on the suit, when the seller doea 
not thmk it worth his while so to do. Such purchase and 
sale must be with knowledge of the impediment. 
Read 4 Bl. Comm., p. 1.3,5. 

1 Russ. Cr.. pp. 178-181. 

2 Arcli. Cr. Pr., p. 107.3. 

1 Bish. C. L., §1 307, 541. 

2 Bifih. C. L., §§ 131-140. 

3 Greenleaf Ev., §§ 180-163. 
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B«S 449. Of Conspiracy. 

Conspiracy is the iigreemeDt of two or more persons to 
do an unlawful act, or to do a lawful act in an unlawful 
manner. A conspiracy cannot be conimitled hy one person 
alone, nor by husband and wife alone, for they arc legally 
bnt one. Tlierc must be between the conspirators a concert 
of will and euclcavor, not a mere coincidence of inteiilion 
or attempt. The agreement must be to do some act in 
itself a crime, or some act which becomes a crime by the 
manner in whieli it is undertaken. Thus an agreement to 
do an act wtiieh isimmorai but not illegal, or to effect a pur- 
pose not immoral or illegal in itadf, but prejudicial to the 
public when done by the confederation of many, or to extort 
monej- or injure ropotation by acta which in an individual 
are not criminal, or to cheat and defraud, or to impoverish 
and ruin, a person by means not indictable in an individ- 
ual, is a conspiracj', because, whatever the character of 
I, the act agreed to be done, the combination of numbers 
to effect it is a thing dangerous to the public, and not to 
lae permitted by the law. 
f Read 4 Bl. Coram., pp. 136, ]37. 

r 3 Chitty C. L., pp. 1138-1144. 

\ 2 Russ. Cr., pp. 674-70J. 

I 2 Aroh. Cr. Pr., pp. 1044-1061. 

I 2 Whnrt. C. L., §§ 2287-2301. 

I 1 Bish. C. L., §§ 432, 592, G33-639, 707, 732, 80], 

I 814. 

I 2Biah. C. L.,§3 169-240. 

I 8 Greenteaf Ev., §§ 89-90. 

j 450. Of Embracery. 

Embraciri/ is the attempt of any person to corruptly in- 
fldCDce a jury. Any influence which is exerted by any 
person, whether himself a jnror or not, either upon single 
Jurors or on tlio whole panel, by means of any promises, 
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I any other in^H 
ouQsel in oocn ' 



threats, persuasions, girts, entreaties, or in any o 

than by the evidence and ai'giinients of counsel in open ■ 

court, is a corrupt infloence. The giviug of a i-eward to a 

juror or jurors, after vei-dict, paitakea of the samo chfti- 

acter. 



Read 4 Bl. Comm., p, 140. 

1 Ituas. Cr.,pp. 182, 183. 

2 Aicli. Cr. Pr., pp. 906, 907. 
2Bish. C. L., g§38Jr-S89. 

3 GreenleaE Ev., §§ 100, lOL 



sticeB, shet- f 



S 451. Of Offlolal Negligence. 

Official neglifjeitce IS tlie voluntarj- faiUire of jnsticeB, i 
ifla, eooatftbles, coroners, and other civil offlcera, to discharga 
those public duties which are imposed ou them by the law. 
Where the duties ai-e judicial in their character, the oSlfieT 
is not criminally liable unless he is corrupt, but where the 
duty is ministerial only, the neglect of it is always indict- 
able. Legislators, judge:* of courts of record acting judi- 
cially, jurors, and such high officers of government as are 
entrusted with responsible discretionary duties, are not 
civil officers within the definition of this crime. 
ReacL4Bl. Comm., p. 140. 

1 Ru33. Cr., pp. 135, 138-140, 145. 

2 Arch. Cr. Pr., pp. 531-595. 
2 Whai-t. C. L.. §5 2524-2528. 
2 Bish. C. L., §S 971-983. 



§ 452. Of Oppreesfon. 

Oppression is the tyrannical pailiali^ of any judge, 
justice, or other magistrate, in the administration of hiB 
office. To constitute this crime the acts of partiality moat 
be corrupt, and proceed from dishonest motives, as from 
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fear or favor, and not from a mere error of judgment or 
nisLalie of law. 

Eead4Bl. Comm.,p. 141. 

1 Rubs. Cr., pp. 135-137. 

2 Whart. C. L., §§ 2517, 2513. 



i 



5 453. Of Extortion. 

Extorlion is the corrupt demandiog or taking by an 
officer, under color of liia olBce, of any fee wbicU is not 
due to him, or which exceeds what \s due. Any offieer, 
whether a justice, sheriff, attorney, tax-collector, or clerk 
of courts, Rtid whether dej'ure or de facto, may commit this 
crime. T/ie filing extorled must be taken as a fee ; that is, 
demanded or received by the officer under color of his 
office. 7Xe eThTlion ma}- be either by claiming a reward 
where the service is by law made gratuitous, or by de- 
manding an amount greater tlian the law fixes for the ser- 
vice, or by refusing to perform the service till the fee is 
jMud, in eases where the law does not entitle the officer to 
be paid in advance. T/ie motive must be corrupt; for 
where the reward is paid voluntarily, in return for real ben- 
efits conferred by extra exertions of the officer, or where 
the ofilcer acts in good faith under a mistake, there is no 
extortion. Extortion may be committed against a county 
or a corporation, as well as against an individual. 
Eeaa4Bl. Coram., p. 141. 

lUuss. Cr.,pp. U2-H1 

2 Areh. Cr. Fr., pp. 5B(J-e02. 

2 Wliart. C. L., §§ 2519-2523. 

IBish. C. L., g§ 573, 587. 
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§ 454. Of Mispiiaion of Felony. 

Misprision of felony is tlie neglect of any persoi 
kuows tbat a felouy has been or ia about to be eommitted, 
to give such iuformation as may prevent such felony, or 
bring tlie felon lo justice. Mere hiowhdje of the felony, 
without assent to it, is enougli to make the concealer guilty 
of this crime. If, by his assent, he contributes theretOi li6 
becomes a partaker in the felony. 
KeaJiBl. Comm., p. 121. 

1 Riiss. Cr., p. 131. 

I Bish. C. L., S§ mi, 024, 716-723. 



§ 455, Of Riot. Rout. Unlawful Assembly. 

Crimes against pnhlic peace arc those crimes, by nhicb 
the peace and security of the public are disturbed. The 
principal offences of this class are the following: Riot; 
liout ; Unlawful Assembly ; Carrying Arras ; Challeng- 
ing ; Duelling; Affray; Disturbtiig Meetings; Forcible 
Entry and Detainer ; and Libel. Eiot ia the doing of 
some unlawful act of violence, or of some lawful act in 
a violent and tumultuous manner, by three or more per- 
sons, who are congregated together for that puqiose. The 
act must be one calculated to create apprehension of 
danger, in the minds of persons other than the rioters. 
It need not be unlawful ; for, if it be ever so lawful, the 
doing of it in a turbulent manner, calculated to excite ter- 
ror, amounts to riot. Nor is it necessary that the intent 
to do the riotous act exist before the actual assembhng 
of the rioters ; for a peaceable and lawful assembly may, 
by tlie subsequent formation of a riotous design, and tlie 
commission of the riotous act in pursuance thereof, be* 
come a riot. All persons who join the assemblage while 
it is engaged in a liot, and assist therein, are as truly 
rioters as if they had co-operated with it from the begin- 



I 



I 
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. All [tereons wbo are present, and concur in tbe acta 
of tlie assembly, are also reaijonsible tUerofor. Jioat is the 
congregating together of tliree or more persons, for the pur- 
pose of doing some act whieli, if done, would amoiint to riot, 
and the doing liy them of something in reference thereto. 
It agrees in all respects with riot, except that it may be 
a complete offence without the cominissioo of the intended 
act. Uiilaiofal Aisem/Jy ia the congregating together of 
Uirce or more persons, for the purpose of doing some act 
which, if done, would amount to riot. Such an asBcmbly 
need not intend any Bi>eci(lc mischief; if it is of a char- 
acter calculated to excite public terror and alarm, it ia 
onlawful. 

Kead 4 Bl. Comin., pp. 140, 147. 

1 Rxvis. Cr., pp, 203-274. 
a Arch. Cr. Pr.. pp. ))»i-9}5. 

2 WhM't. C. L., §5 217^-2403. 

1 Biah. C. L. , §§ 504, 5V, 033, 037, 858, 785, 876. 

2 Bish. C. L., §g 50, 220, 053-655, 891, 1143-1165, 
IIS'J-IISO, 1250-1259. 

8 Greealeaf Ev., §§ 210-222. 



4S6. Of Carrylns Arms. 

Carrying Arms is tlte going about armed with dangerous 
or unusual weapons, to tlie terror of the public. The Con- 
etitution of the United States secures the right to keep and 
bear arms, such aa are used for purposes of war, in defence 
of the citizens or the state. It gives, however, no right to 
carry unusual weapons, or to carry any weapon in a tiimul- 
tuouB manner and to the disturbance of the public peace. 
Bead 4 Bl. Comm., p, U9. 

1 Bisli. C. L., § CIO. 

Cooley CoiiBt. Lira., p. 350. 

Cooley CoHBt, Law, pp. 370-272. 
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i 497. Of CbaUeagme- DnelUne. 

Challentpng 13 tiie exciting, intitiiig, or proTokii^ of 
another to Sglit. DuilUng is the agreetnent of two or mote 
persons to flgiit, and their actunl fighting in pursiUDce of 
Bucb agreement. A challenge may be verbal or wiitteB, 
and may be expressed in any words which are intended t^i 
be understood, and are onderstood, as an invitation tit\ 
fight. Merc words of abuse, however, do not constitute 1 
challenge. When death results/™™ a dutl. it is marder in 
the pei-sou killing; and all persons present, and giving 
conntenanos to the duel, are guilty- of the same crime. 
Read 4 BL Camm., pp. 1^0, 199. 

1 Russ. Cr., pp. 207,298. 

2 Whai-t. C. L., §5 2074-2685 b. 
IBish. C. L., §§510,034. 
SBiah. C. L., §§311-317. 



5 458. 01 Aftay. 

Aff'''"!/ '^ ^^° lighting of two or more persons in a public 
place, to the terror of llie public. A public place is a place 
to which people in general are, at the time, privileged to 
resort, without an invitation. A fight in a private place, 
though in the presence of others, b not an affray. Mere 
viordt are not such fighting as to constitute an affray; ac- 
tual or attempted violence is necessary. The terror may 
be actual, or it may be presumed by law from the fighting 
itself, if calculated to excite it. An afli-ay may be aggra- 
vated by the circumstances under which it is committed, 
as if it be dangerous in its tendency, oi occur in a court 
of Justice. 

Eead 4 Bl. Comm., pp. 145, 140. 

1 Russ. Cr.,pp. 201-206. 
3 .\rch. Cr. Pr.. pp. 845-048. 

2 VVhart, C. L., §§ 2494-2438. 
1 Bish. C. L., § 535. 
2BLsh. C. L.,§§l-7. 
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g 459. Of Blaturbing Meetings. 

Disturbing Meelinga is the wrongful interruption of per- 
Bons, who are assembled for a lawliil purpose. AH par- 
sons have a right peaceably to assemble for worship, for 
political discussion, or for anj- other purpose not in itself 
UDlawful, and tlie invasion of tins right hy others is an in- 
dictable offence. What amounts to adisturbanco depends 
upon the circumstances of each individual case, for what 
is proper in one kind of meeting would not be permissible 
In another. But tlie interruption must be wilful and de- 
Bigned, and not tbe result of accident or mistake- 
Bead 1 Rusa. Cr., p. 2D9. 
IBish. C. L.,§5i2. 
2 Dish. C.L.,gg 301-810. 



g 460. Of Forcible Entry and Detainer. 

Forcible Entry is an entry upon land which is in tbe 
peaceable possession of another, with such an array of 
! force as to cause terror in those wJno are present opposing. 
W.fforeihle Detainer is the detaining of the possession of 
lland, from a person rightfully entitled thereto, by such 
Ifbrce as to excite terror in those who are present claiming 
[possession. The premises entered upon must be in the 
fpeaceable possession, as distinguished from the bare cus- 

■ tody, ofanotlier; ai}(\ t/ie ad of entry or detainer mast he 
Ijujcompanied by such violence of conduct or language, or 
l;be etTectcd bj- such an array of numbers, as to excite a 
I'leasonable apprehension, in the minds of those who op- 
Rpose it, that bodily harm to themselves, or a breach of the 
Bpnblic peace, will restdt, if they do not cease to hold or 
l'«ilaim their possession. But t/ie violenea maj be offered 

■ cither to the property or to the person, and cither upon 
Hie premises or apart therefrom, provided it is coupled 
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a claim to tho possession of tbe land, and wiUi 4 
ra thercbj to enforce such claim. 
ReaJ4Bl. Coaim.,p. 148. 

3 Chitty C. L., pp. 1120-1123. 

1 Russ. Cr., pp. 304, 307-316. 

2 Arcb. Cr. I'r., pp. 330-340. 

3 WLai-t. C. L., §g 2013-2055 b. 
1 Biah. C. L., §§ u3B-S33. 
2Bish. C. L.,§§4£9-51G. 



g 461. Of LibeL 

Libel is the wilful and malicious publication, in a pei^ 
manent and visilile form, of some matter tending to injur 
the reputation of another. It iiivolvea the same acta as 
the private wrong of the same name. 
Read 4 Bl. Comm., pp. 150-1B3. 
SChifctyC. L.,pp. 800-877. 

1 Rqhs. Cr., pp. 220-264. 

2 Arch. Cr. Pr., pp. 195-358. 

2 Wbart. C. L., §§ 2535-2005 a. 

1 Bish. C. L., §g 204, 2il, 308, 319, 591, 734, 761. 

2Bish. C. L., §§905-919. 

1 B. & H. L. C. C, pp. 145-157. 

2 B. & H. L. C. C, pp. 483-445. 
8 Greeuleaf Ev., £S 164-179. 



S 462. Of Cheatlug. Eaibezzlement False Pretenoes- 

Crimes against public trade are crimes, by which the free- 
dom and security of public trade are restricted or impaired. 
The principal ci'ime of this class is Cheating. Cheating is 
the perpetration of a fraud, injurious to the person or 
estate of atftither, by means against whicli comtnon pru- 
dence cannot guai-d. Mere wordi, whether spoken or 
written, however false, do not amount to a cheat. There 
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most be some visible symbol or token ^ of such a nature 
that, accoi'iliiig to tLc customs of society, all persons are 
supposed to place coofldeuce therein. Tims Mae weights 
or measures, false dice, wortliless bank-bills, forged in- 
Btrumeots, such as deeds, orders, notes or receipts, are 
tokens, the use of wliieb, in defrauding another, makes 
Bach fraud a ulicat. Tlie pci'soii defrauded must have 
Kcted in eousequence of tiis reliance on the truth of Euch 
token or symbol, for if his consent to the transaction was 
induced by other motives it is not a cheat. Emhezzlement 
and FuUb Prelencea arc fraudulent acts of one person, by 
which injury is done to another, but which do not amount 
to cheats at common law. Tliey are made criminal both 
by Euglish and American statutes, and the details of the 
crimes must be gathered from the statutes themselves. 
In general terms, however, embezzlement may be defined aa 
the fraudulent conversion of property, by a person to 
whom it has been entrusted by the owner ; and false pre- 
Unces as the obtaining of the personal chattels of another, 
by means of such false representations, in regard to esist- 
.ibtg facts, as induce the owner to part with his property. 
Read 4 BJ. Comm., pp. 157, li3S. 

3 Chitly C. L.. pp. 904-999. 

2 Ruaa. Cr., pp. 107-231, 275-313. 

2 Arch. Cr. Pr., pp. o(iO-590, 003-C52. 

2 Wliart. C. L., §§ 1303-1901, 2050-2162 h. 
1 Dish. C. L., §5 257, 433, 507, 571, 582, 58ir-5B6. 

3 Bish. C. L.. §g 141-108, 318-383, 40!MB3. 
8 Greenleaf Ev., §§ 84-88. 



Ui 463. Of Nuiaaaces to Health. 

Crimea ngainst public henltli are those crimes, by which 
B physical bcalLh of the people at large is endangered or 
Ipaircd. The eole of unwiiolesomo provisions, the do- 
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filement of wells or springs of drinking-water, the brii 
ing into a public place of persona ov animals alilicted wij] 
infectioua diseaBes, are the principal crimes of this class, J 
Read 4 Bl. Comm., pp. 101, 162. 

1 Russ, Cr.,pp. 105-110. 

1 Bifih. C. L., §§ ■189-4S4. 



§ 461. Of Bigamy. 

Crimea against public policy are those Crimea, by which 
the ckcency, moiaU, or good order of society are A'io- 
latcd. The principal crimes of this class are: Bigamy; 
Blasphemy ; Profanity ; and Public Nuiaances. Bigiat^ 
consists in the contracting of a marriage, during the con- 
tinuance of a prior lawful marriiige relation. The prior 
marriage must have been valid, or, if voidable, not avoided, 
and must not have been dissolved either by death orhy 
divorce. After seven years absence, unheard-ft'om, of one 
party to a marri^e, the other may presume the death of 
the one absent, and may contract another marriage without 
incurring tlie guilt of bigamy. The second marriage must 
have been so contracted that it would have been valid, bat 
for the existence of the former- 
Bead 4 BI. Coram., pp. 163-165. 

1 Rum. Cr., pp. 185-190, 208-210, 217-210. 

2 Arch. Cr. Pr., pp. 1023-1033. 

2 Whart. C. L., §§2618-21349. 
IBish. C. L.,§502. 

3 Greenleaf Ev., §§ 203-208. 



S 465. Of Blasphemy. Profanity. 

Blasphemy is any roproacli, oral or written, wilfuUj cast 
upon God, his name, attributes, or religion. Any words 
calculated and designed to impair and destroy the rever- 
ence, respect, and confidence, due to God as ttie oreatot. 
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ireraor, and judge of the work!, eucli as a denial of his 
being or providence, or any profane and malicious scoff- 
ing at the Holy Scriptures, exposing tiiem to contempt 
and ridicule, or any other declarations wUit-h tend to sub- 
vert religion and piety, arc blasphemy. Profanity consists 
in tile use of words which import an imprecation of future 
divine vengeance. 

I Read 4 Bl. Coram., pp. DO, 00. 

1 Uiah. C. L.,§i93. 
SBish. C. L., g§T3-84. 
SGreenleaf Et., §S CS-TO. 
|46G. Of Publio NuisanceB. 
► A Pullie Nuisance is any act or omission, which nnlaw- 
(hlly annoys or injures the public. An annoyance or injiiry 
b public when it is comniitted in a public place, or against 
a number of persons, and fa, in its natui-e, calculated to 
injure or annoy all who come within its influence. Tlie 
number of persons or families, necessary to constitute the 
Aublic, is at least three. The principal acts or omissions, 
which ai'e indictable as nuisances, arc these: Keeping a 
iwdy-house, or houso of ill-fnme ; Keeping a disorderly- 
ir house where people resort to the disturbanco of 
Ibe public; Eaves-dropping; Wilful exposure of the per- 
i a public place ; Keeping a public gamiug-house ; 
Pnhlic Drunkenness ; Public Lewdness ; Immoral Exhi- 
bitions ; Carrying on trades injurious to the public ; 
Obstructing public highways or navigable waters. 
Read 4 Bl. Comm., pp- 167-180. 

1 Russ. Cr., pp. 317-407. 

2 Arch. Cr. Pr., pp. flSO-1023. 
2 Whait. C. L., gj 2303-2428. 
1 Bish. C. L., g§ 237, 243, 214, 531, 1071-1151. 
8 Greeuleaf £v., ^ 184-187. 
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g 467. Of AsBaalt. Batteiy. Maybcc 

Crimes agiiinst the pcraoDa of ludividuals are tboM 
crimes, by whieh the rights of personal security and per- 
sonal libarty are violated. They arc priiicipally the 
following ; Assault ; Battery ; Mnjhein ; False Imprison- 
ment; and Ividnapping. An Assault is a manifestatijin, 
by acts, of a present purpose to do unlawful physical vio- 
lence to another. Battery is the actual doing of unlawful 
physical violence to another. These ci'imcs involve tiie 
same acts aa the private wrongs, which are called by the 
same names. Mayhem is the doing of such physical vio- 
lence to the person of another, as to render him less able* 
in fighting, to defend himself or annoy his enemy. Toi 
put out tlic eye, to cut olf the hatid or foot or any part 
thereof, to brealc a bone in the hand, to ci'ush the mouth 
or head, to pull out tlie tongue, to break the fore-teeth, to 
castrate a man, to burn or scar a limb so as to wither and 
weaken it, arc maylicms. But to cut off the nose or eon, 
or destroy the back-teeth, ai'e not mayhems. 

EeaJ 4 Bl. Comm., pp. 205-208, 210, 217. 
3 Chitty C. L., pp. 784-7S7. 

1 Russ. Cr., pp. 71B, 720, 750-759. 

2 Arch. Cr. Pr., pp. 11-17, 39-70. 

2 Whart. C. L., §§ 1171-1175, 1241-1396. 

1 Blah. C. L., §§ 258. 2Q0, 470, 548. 

2 Bish. C. L,, §§ 2l'-C2. 70-72, 1001-1008. 
SGreenloaf Ev.,g§53-05. 



\ 



§ 463. Of False Imprisonment. Kidnapping. 

Fuhe Lnprisonmmt is tlie unlawful detention of the per- 
son of anotlier. It involves tlie same acta as the tort 
which is known by the same name. Kidnappivg is the 
nnlawful removal of a person from liis own state or coun- 
try, against his will. Actual force is not necessary ; if Uh 
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JtBDioval be ncconiplislied by threats, it is aafflcient. Nor 
B resistance, on tbc part of tlie person kidnapped, nccos- 
y ; the canning away of a child too yoQug to consent, 
T of any person wliile in a state of iusenaibility and un- 
tble to resist, or wliosc rcsiatance is ovcreoino by menaces, 
[ounstitutcs the crime. 

Rend 4 HI. Comm., pp. 218, 211). 

2 Arch. Cr. Pi-., pp. 01-94, 133-140. 
2 Whart. C. L., §§ 1202-1218. 
2 Biah. C. L., §§ 26, 56, 740-756. 



$ 469. Of Toiseiy- 

Crioios ngninst tlio property of individnala are those 
crimes, by which the light of pi-ivate property is violated. 
The prittoipal crimes of tiiis class are : Forgery ; Coun- 
terfeiting; Slalieioiis Miscliief; and Piracy. Forgn-y \a 
the false and fraudulent making or alteralion of any writ- 
', which, on its face, imports a legal oliligation. Any 
rm of imtrumeitt, by which one person can become 
^aliy obligated to another, is a writing subject to for- 
Aiiy alternlinn of such an instrnment, in any par- 
jular whereby its legal effect is varied, is asuRlcient alter- 
o constitute a forgerj-. Such nlUraiion is false when 
lade by any person liaving no lawful right so to do ; and 
fl fraudulent when made with intent that the false instru- 
; shall be nsed or received as valid. The crime is 
I by the making or alteration of the instrnment 
I intent to defraud, although no one may bo in fact 
randed. Covnterfeiiiny is the making of false coin in 
I siniilitnde of tlic genuine. Tlie coin need not be 
ered or nsed as money, but it must bo so far finished as 
e capable of such use. It must be base or spurious, 
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and its reBcmblance to tbo genuine must be so close, a 
bti like)}- to deceive a pcrgou usiug ordinary caution. 
Read 4 Bl. Comm., pp. 247-250. 

3 ChiLty C. L., pp. 1022-1014. 

1 Russ. Cr., pp. 54-85, 

a Hush. Cr., pp. 318-40S. 

2 Areb. Cv. Pr., pp. 797-8S1, 600-910. 
2 Wliart. C.L., §§1418-1510. 

1 Bish. C. L., §§ 470, 572, 584, 585, 650, 734, 7tf 

700. 

2 Bish. C. L., §§ 1S8, 2T4-300, 521-012. 

3 Gi'eeuleaf Ev., gg 102-113. 



§ 470. Of Malicious Miachief. 

Malicious Jt/Ucliief is tlie wilful and malicious injuiy or 
destruction of the property of another. It was anciently 
held that real as well as personal property was subject to 
this crime, and in some modem cases the same doctrine 
has been declared. The cuiTent of judioial opinion, how- 
ever, favors ita confinement to personal propej'ty. The 
injury done must be serious, and must be prompted by 
ac^tual ill-will or resentment against the owner of tlie prop- 
erty injured. 

Read4 BJ. Coram., pp. 245-247. 

2 Arch. Cr. Pr., pp. 708, 709. 

2 Wliart. C. L., §g 2001-2012 c. 

1 Biflh. C. L., §§ 508-570, 577, 595. 

2 Bish. C. L., §g 083-1000. 



§ 471. Of Piracy. 

Piracy consists in the doing, on tlia high 8caB, of any 
act of robbery or depredation, which, if done apon the 
land, would be a felony. The high seas are the unioctoscd 
waters of the ocean, outaide of the general line of the 
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Tide-waters, flowing in Lnxbora or basins tbat are 
enclosed between headlands, are not liigh seas. But the 
mouth of a river a mile and a half wide, or a roadstead 
open to the sea and not laud-lockcd, is the high sea. In 
tiu9 countr}', the crime ia chiefly, if not altogether, a statu- 
tory one, and the description of its limits and cbai-acteris- 
B to be sought in the Acta of Cougreaa. 
Read 4 Bl. Comm., pp. 71-73. 

3 Chitty C. L., pp. 1127-1130. 

1 Kuss. Cr., pp. 04-101. 

2 Arch. Cr. Pr., pp. Ca(Wi91. 
2 Whnvt. C. L,, §5 283tt-28i0. 
IBish. C. L.,§5 120, 308. 
2Biah. C. L.,§§ 1057-1OQ3. 



S 472. Of Attempts. 

n Alicmpt consists in the intent to commit a crimo, 
-combined with the doing of some act adapted to, but fall- 
,1ng short of, its aetual commission. An attempt always 
Includes a specifia intent, without which the act done would 
^ther be no crime, or a different crime from that attempted, 
Tills intent, therefore, must be both alleged and proved. 
JHe ael done must be, in its nature, adapted to accomplish 
;tte crime intended. It is not noceaaai-y that the intended 
, crime sbould have been actually possible to the one at- 
tempting, provided it were apparently so; for if it were 
.evidently, in its own nature, impossible, the intent to 
.commit it conki not legally exist. Thns it has been held 
ibat a boy under fourteen cannot intend to commit rape, 
er a forger intend to defraud a person or corporation which 
ioea not exist ; while, on the olber band, it has been de- 
cided that tliere may be an attempt to pick a pocket, 
tliough the pocket contains nothing, or an attempt to kill, 
although the intended victim is not within actual reach of 
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the weapon. The intent must subsist during the entire 
commission of the act, for only such a part thereof is an 
attempt as proceeds from the intent to commit the crime. 

Read 2 Arch. Cr. Pr., pp. 29-32. 
2 Whart. C. L., §§ 2686-2712. 

1 Bish. C. L., §§ 204-206, 237, 434, 435, 540, 604, 

675, 723-772. 

2 B. & H. L. C. C, pp. 474-483. 
8 Greenleaf Ev., § 2. 



§ 473. Of SoUcitatlonB. 

A Solicitation is the inciting or persuading of another 
to commit a felony or other serious crime. The solicita- 
tion is complete, though the person solicited refuse. 

Read 2 Whart. C. L., § 2691. 

1 Bish. C. L., §§ 501, 767, 768. 

2 Bish. C. L.,§20. 
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CHAPTER Vn. 



OF THE RELATION OF THE CRIMINAL ACTOK TO THE 
ClUUINAI, ACT. 



L 9 474. Of Prinolpale and Aoceseories. 

Criminal actors are of two claascB, according to the 
i-ielation which they suatjiin to the criminal act ; Principala 
■jintl Accessorioa. A principal ia one who participates in 
i commission of the criminal act. An accessory is one 
I who does not participate in the commission of the crim- 
Plnal act, but who concurs in or saoctions the act, and in 
|«ome way contributes to its commission, or attempts to 
■ prevent its punishment. This distinctioa between prin- 
cipals and acraasorios is I'ecognized only in regard to 
Iblouy. In treason, all who are engaged are principoU, 
whether they merely procure and encourage the treason- 
able net to be done, or actually participate in its com- 
mission, or harbor or assist the traitor; while those, who 
conceal the act after its commission, are gnilty of mia- 
ritiort. In misdemeanor also, all, of whose guilt tlic law 
B notice, are piincipals. 
Bead 4 BI. Comm.. pp. 3*. 35, 30, 
1 Chitty C. L., pp. 250, 261. 
1 HusB. Cr., pp. 26, .32, 33. 
1 Arch. Cr. Pr., p. 68. 
1 Whsvt. C. L., §§ 112, 131. 
1 Bish. C. L.. §§ 604, 626-659. 
3 Greenkaf Ev., £§ 40-50. 
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§ 475. Of Prinoipala in the Firat Degree. 

Principals are of two kinds : Principals in the First De- 
gree, and Principals in t!ie Second Degree. A principal 
in ike Jirst degree is one, who commits the act either di- 
rectly by himself or through an innocent agent. Where 
several acts are necessaiy to complute a crime, and each 
act ia done by a different person, each of such persons 
a principal in the first degree. Where one eommita 
criminal act by means of an inanimate object, or b] 
means of another person who is without criminal intent 
he is principal in the first degree, even though absent at 
the doing of the act. 

Head 4 Bl. Comm., pp. 31, 35. 

IH. P. C.,p. 015. 

1 ChittyC. L.,p. 250. 

IRuas. Cr.,p. 2B. 

1 Arch. Cr. Pr., pp. 53-01. 

1 Whart. C. L., §§ 112-115. 

S 476. Of Principals in the Second Degree. 

A principal in the second degree is one, who docs not 
himself commit the act, bnt who is actually or constmot- 
ively present at its commission, aiding and abetting therein. 
Any assistance or readiness to assist, however manifest^, 
is an aiding and abetting. A person is actually present at 
the commiBsiou of a crime, when he is at the place wheie 
such crime is committed, while it is being committed, ffe it 
constructively present when be is so situated, with reference 
to the place where the crime is committed, while it is being 
committed, as to be able, if necessary, to personally assist 
therein. 

Read i Bl. Coram., pp. 34, 35, 

1 H. PC, p. 015. 

1 Chitty C. L., pp. 256-260. 

1 Ruflfl. Cr., pp. 26-30, 
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1 Arch. Cr. Pr. 
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I Whavt. C. L., §§ 116-133. 
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I § 477. Of AccesBOilea Before the Fact. 

Accessoriea are abo of twokiiuJa: Acceasoriea Before 
^tiie Fact, nod Accessories After tlie Fact. An accssiory 
wi^ore the fact is one, who does not participate in tlie com- 
<□ of tlie act, but wtio concurs in and contributes to 
Hts commission. Any one, who procures, advises, or en- 
poouragea another guilty person to commit a ci'iminal act, is 
sncU an accessory, whether he bo tlie original contriver of 
the crime or not. But the crime must bo actually com- 
mitted ; for where there is no act there can be uo acces- 
I BOry. 

Read 4 El. Coram., pp. 35-87. 
1 H. P. C, pp. 012-613. 
1 CLitty C. L., pp. 261-281. 
1 Euss. Or., pp. 30-38. 
1 Arch. Cr. Pr., pp. 70-78. 
1 Whart. C. L., §§ 13i-145. 
1 Bish. C. L., §5 600-OS9. 



{ 478. Of Accessories After the Fact. 

An aceeatoi-y ajier the fad is one, who does not partici- 
pate in the commission of the act, but who sanctions it 
after it has been committed, and endeavors to prevent its 
punishment. Any one who knows a crime to have been 
committed, and, with such knowledge, in anj' manner as- 
sists the criminal to escape from justice, becomes thereby 
nn accessory after the fact. A father may not assist the 
I, nor may tlic husband assist the wife. If a wife assists 
r husband, she is presumed to do it under coercion, and 
t not an accessory. A person does not, however, become 
1 accessory by ads of charily or merer/ to a criminal, such 
m feeding him when in prison, or procuring bail or counsel 
far him. An accessory, whether beforo or after the fact, 
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cannot be tried, withoat his consent, before the trial and 
conviction of his piincipal. 

Bead 4 Bl. Comrn., pp. 87-40. 
IH. P. C, pp. 618-626. 
1 Chitty C. L., pp. 264-266. 
1 Buss. Cr., pp. 36-43. 
1 Arch. Cr. Pr., pp. 78-83. 
1 Whai-t. C. L., §§ 146-154. 
1 Bish. C. L., §§ 690-708. 
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CHAPTER vrn. 



or CKIMINAL PKOCEDimE. 



I 479. Of the Buooeaal7e Steps ia Criminal Procedure. 

The acts, wliich enter into the proaecution and piinish- 

of crime, taken collectively, are known as criminal 

y procedure. In its general cliaracter, this procedure ia 

l-everjTvbere tho same, though ita details are largely depen- 

pdent upon local usages and statutes. It consists of the 

i following parts or stages: (1) Arrest; (2) CoDimitment 

land Bail! (3) Proaecnlion; (4) Process; [5) Arraign- 

Iment; (G) Plea and Issue; (7) Trial and Verdict; (8) 

I Motion for a New Trial; (9) Motion in Arrest of Judg- 

Iment; (10) Judgment; (11) Reversal or Vacating of 

Kjndgmont; (13) Pardon; (1.3) Execution, Many of 

iae parts may not, and tho whole cannot, be present in 

y given proceeding, nor is it necessary that those, which 

occur, should succeed each other in the order above 

mentioned. In discussing them, only the general rules in 

reference to each can be examined, anil the student is 

referred to the authorities, and especially to local Btatutes, 

for exact and detailed information. 



Read i Bl. Cor 



1. C. P.',S§l-«. 



r% 4B0. Of Arrest with Warrant. 

a arreat is the apprehension, or taking into custody, 
n alleged offender, in order that he may be brought to 
il Ibr the crune. It may be made ; (1) By an officer, or 
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n oGQcer, or pr{-^| 
uei-aon iindRr a. * 



to be 
= tn- 



indifferent person, with warrant ; (2) By 
vate person, witbout warrant ; (3) By auy pei-st 
hue and cry. A warrant is a written mandate, issued by 
a proper magistrate, and directed to a proper officer or in- 
different person, commanding liim to arrest tlie alleged 
offender, and bring him belbre the proper authority to 
answer for the ciime. It should describe tlie person to be 
arrested, the crime for which he is to be arrested, the tri- 
bunal before wbieb be is to be brought, the person 
whom it is to be served, and bo dated and 
the magistrate who issues it. Armed with tbis warrai 
the person, to whom it ia directed, may arrest the alli 
offender, whoever he may be, at any time or place, and, 
many cases, may break open the doors of any house, 
such breaking is necessary in order to effect tbc arrest. 
Head i Bl. Comm., pp. 389-292. 

1 H. P. C, pp. 575-587. 

2H. P.C, pp. 105-120. 

1 Chitty C. L., pp. 11-16, 31-61. 

1 Arch. Cr. Pr., pp. 120-135. 

8 Whart. C. L., §§2925, 2926. 

1 Bish. C. P., §§ 187-307 a. 

1 B. & H. L. C. C, pp. 202-223. 



§ 481. Of Arrest without Warrant. 

An o-fficer may arrest viilhotU warrant: (1) When a f^ny, 
or any crime in violation of the public peace, is, at the 
time of the arrest, actually being committed in his pres- 
ence ; (2) When he has probable cause for Vielieving that 
a felony has been committed, and that the person arrested 
is the felon. A private person may arrest without warrant: 
(I) When a fi^lony, or any crime in violation of the public 
peace, is, nt the time of the arrest, being committed in hla 
presence ; (2) When a felony has actually been committed, 
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aod he has probable cauao for believing that the person 
airested is the f^lon. 

Ruad 4 Bl. Comm., pp. 202, 203. 
. 1 H. P. C, pp. 587-589. 

an. P. C, pp. 72-08. 

1 Chitty C. L., pp. 16-2B. 

1 Arch. Cr. Pr., pp. 87-119. 

3 Whart. C. L., gS 2927-2936. 

IBish, C. !'.,§§ liJl-180. 

I.B. & II. L. C. C, pp. 177-202. 



S 4B3. Of Arrest by Hua and Cry. 

A hue and cry is a geiiKral alarm, raised by n, magistrate 
or other officer, and in some eases by a private person, for 
the pursuit and eaptiiro of a felon, or of one who has 
committed a dangerous assault. All persona, who are 
called upon to assist in the arrest under a biio and cry, 
are bound to do so, and each of them has ttie same au- 
thority, and may employ the same methods to effect the 
arrest, as an ofDcer acting under a warrant. 
Read i Bl. Comra., pp. 203, 201. 

2 II. P. C, pp. 08-IM. 

1 Chitty C. L., pp. 20-31. 

1 Arch. Cr. Pr., pp. UlO-llI. 



g 483. Of the Act of Arrest. 

Actual physical prc^heiision, of the body of the accused, 
is necessary to constitute en arrest in all cases, where he 
does not knowingly and voluntarily submit himself to oas- 
tody. Yet ony act o/iab'nff, such as a touch with the end 
of the finger or the locking np of the accused in a room, 
is a sufficient prehension ; and the arrest is not vacated, 
though the arrested person immediately escape therefrom. 
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It is the duty of the person, making the arrest, to dttdoaa 
his official character and purpose to the accused, unless tl 
circumstances suffleiently det'lare it, and to inform him, id 
he desires it, of the crime with which he is charged, ani 
of the tribunal before which he is about to be conveyed 
It is also his duty to use no unnecessary vinleftcc, and, 
soon as ho reasonably cau, to present the accused befora 
the court having cognizance of the offence. 
&ead 3 Bl. Comm., p. 233. 

1 11. P. C, pp. 458, 533. 

1 Chitty C. L., pp. la, 48, 51, 58, 60. 

1 Arch. Cr. Pr., pp. 112, 113. 

3 Whart. C. L,, §g 3!)22-3024, 2975. 

1 Biah. C. P., §S 156-163, 213-218. 



S 484. Of Arrest on Requisition. Bxtraditlon. 

Where a criminal floes into a state other than that in 
which the crime was committed, no ordinary methods of 
arrest can reach him. The state, into which he Oees, has 
no jurisdiction over him, because the crime was not com- 
mitted against its people or its laws ; and the state, whose 
law has been >-iolated, is powerless, bocanse a warrant, 
iasued by its magistrates, is valid only within its territory. 
To meet this difficulty, the Constitution of the United 
States has provided that such fljgitivea IVom justice shall 
be delivered, by the authorities of the State into which 
they flee, to the authorities of the State wliere the crirao 
was committed, upon demand of the executive authority 
of the latter State. Tliis demand is called a requisition. 
By similar proceedings, under tlie extradition treaties of 
the United States, persons who have committed hoinooKfl 
crimes within the territory of the United States, and havt 
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flcil into the territory of certain foreign states, may also 
be arrested and retui'ued. 

Head 1 Arch. Cr. Pr., pp. 135-141. 

3 Wliart. C. L., gS 2018-2073. 

1 Bish, U. P., §§ 210-224 b. 

Woolsey lut. Law, §§ 77-80. 

Cooley Const. Law, pp. 180-102. 



g 485. Of the Return of tile 'Warrant and FroceedingB 

Thereon. 
Wben the magistrate, before wliom the alleged offender 
is presented, baa final jurisdiction over the offence, the 
trial may cither be immediately begun, or be postponed 
until a future day. "Where the magistrate has not such 
jurisdiction, the examination of the evidence may be post- 
poned, or it m.ty be proceeded with, and the accused dia- 
[ ohargerl or lield to answer, aa the facts require. If tbe trial 
I or liearing is postponed, or if, after a hearing, the accused 
tis held to answer, he must, in some way, be detained in 



ffstody until the trial is at an end. 
Sither by commitment or by bail. 



This 13 accomplisbed 



Kead 4 Rl. Coram., p. 3fi6. 

2 H. P. C, pp. 120, 121. 

1 ChittyC. L., pp. 72-D2. 
1 Arch. Cr. Pr., pp. 140-107. 

3 Whiirt. C. L- §§ 2077-^2081. 
IBisb. C. P.,SS22;>-234. 



■ § 4B6. Of Commitment. 

Commitment is a written mandate, Issued by the magis- 
I trste before whom the alleged offender is presented, and 
r directed both to a proper officer and to the keeper of a 
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lawful place of imprisonment, commanding the oQicei tg\ 

carry and deliver, and the keeper to receive and safUf 
keep, the body of the accused during the time specified 
therein, or until he is released by due course of law. Id 
pursuance of this mandate, the alleged offender, if not 
duly bailed, is taken to such place of imprisonment 
there confinci.]. A commitment ia also called a mittinnita 
It must describe the alleged offender by his full name, 
the name he gives as his ; it must set out, with convenient 
certainty, the crime with which ho is charged ; and it must 
be dated and signed by the magistrate who isaues it. 

ReadiBI. Comm.,p. 800. 

2 H. P. C, pp. 122-124. 
1 Chitty C. L., pp. 107-132. 
1 Arch. Cr. Pr., pp. 187-184. 
IBiah. C. P., §§234-230. 



§ 487. Of Bail. Bail-Place. 

Bail is the delivery or bailment of the arrested person 
to certain sureties, upon their giving sufficient security for 
his appearance in court. The person, so delivered or 
bailed, is thereafter in the custody of his sureties, and may, 
at any time and at any place, be arrested by them and 
surrendered to tlic court, in discharge of their liability ; or 
they may sue out a warrant, called a bail-piece, and, upon 
this warrant, he maj- be arrested by the person to whom 
it is directed. In all bailable cases, the accused has the 
right to be enlarged, on reasonable bail, at any time be- 
tween bis arrest and his final sentence. If he appears in 
court at the time specified, his sureties are discharged. 
If he fails to appear, the eecurity given for his appearance 
becomes forfeited, and may be appropriated or collected 
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as any other property belonging or 



I tho snme 
f due to the state. 

Bead 4 Bl. Comm..pp. 207-209. 
2 II. P. C, pp. 12H49. 
1 Cliitty C. L., pp. 83-100. 
1 Aroh..Cr. Pr., pp, 184-210. 
8 Whart. C. L., §S 2970, 29S2-2: 
1 Bish. C. P., §§ 217-284 m. 
1 B. & n. L. C. C, pp. 228^C0. 



§ 48S. Of Informations. 

Proiecution is the formal accusation of the alleged 
ofTender. It may take place before tlie arrest, and a war- 
rant may be issued thereupon ; or it may be made ailer 
the arrest, and when tho accused is bi-ought into the court 
which has final jurisdiction over bis offence. It is of three 
kinds : Information ; lodietment ; and Presentment. An 
information is a written accusation, presented under oath, 
by a proper pubUo prosecutor, to a court having jurisdio- 
I tion of tho offence charged therein. This is the mode of 
I prosecution usually adopted in cases of smalt magnitude, 
1, in some States, it is used almost to the exclusion 
Bfif every other. 

Read 4 Bl. Comm., pp. 301, 308-810. 
2 11. P. C.p. 150. 
1 Cbitty C. L., p. 160. 
1 Arch. Cr. Pr., pp. 227-220. 
1 Whart. C. L., pp. 211-214. 
1 Biah. C. P., S5 141-153, 712-716, 



r g 489. Of Infllotmenta, Grand-Jury. 

An indictment is a written accusation, presented by a 
[grand-jury, under oath and upon the suggestion of the 
I pablio prosecutor, to a court having jurisdiction of the 
i charged therein, A grand-Juri/ is a body of men, 
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legally selected tmm among the people of a county, to 
quire what offences have beeu committed therein. Whi 
assembled in court, they are duly sworn, and instracted in 
their duty by the judge. An indictment, framed by tlie 
public prosecutor against the alleged offeuder, is then laid 
before tbom. together with the eviUeuce in support thereof. 
If twelve of the grand-jury agree that Ihe e\idence is suf- 
ficient to put the accused upon his trial, the foreman 
dorses the indietraeut as a true bill, and it is returned 
court, in oi'der that the offender may be tried thei 
If twelve do not agree that the evidence is sufficient, 
indictment is endoreed and i-cturned as nol a inte bill, and 
the accQscd is cither discharged, or held to await actioQ on 
a new iodic tment. 

Bead i Bl. Comm., pp. 302-306. 

1 Cliitty C. L., pp. 161-1G3, 305-325. 

1 Arch. Cr. Fr., pp. 320-330, 628-539. 

l-\7hart. C. L.,§§132-5!2. 

1 Bish. C. P., |§ 130-135, 849--8B9. 

1 B. & H. L. C. C, pp. 260-271. 

3 490. Of PreBentmenta. 

A presentment is a written accusation, presented by J 
grand-juiy, under oath and of their own motion, to a o 
having jurisdiction of the offences charged therein. 
rarely employed except in cases of public nuisance, ( 
some dangerous and wide- spreading evil. Upon the i 
ferment of such an accusation, the court usually orders 
indictment to be framed, and issues a warrant thereoa] 
the aiTest of the alleged offender. 

£ead 4 Bl. Comm,, pp. 301. 302. 

2H. P. C.,pp. 152-155. 

1 ChittyC. L.,p. 163. 

1 Arch. Cr. Pr.,p. 342. 

1 Biah. C. P., g§ 136-140. 
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■ j, 491. Of tlie Requisites of an ludictmeat. 

Except that one is presented by the public prosecutor, 
mrt the other by a grand-jury, an indictment and an in/or- 
are subataatially the same. Each mrist contain a 
" Btatement of all the facts and circumstaoces, necessary to 
constitute the crime, with such particularity and certainty, 
that the accused may Itnow the nature of the crime, with 
which he is charged, and what he has to answer ; tliat the 
jury may be warranted in their conclusion of guilty or 
not guilty upon the prcmisea delivered to them ; that the 
court may see, upon the record, a definite offence npon 
■which judgment may bo rendered ; and that the record of 
conviction or acquittal may be pleaded in bar to a subse- 
r^ueut prosecution fur the same offence. 
Read i BI. Comm,, pp. 306, 307. 
1 Chitty C. L., pp. 188-176. 
1 Whart. C. L., g§ 285-304. 

1 Bish. C. P., §§77-88, 318-359. 

2 B. & H. L. C. C, pp. 0t-lU3, 172-181. 



}493l Of the DeaoripUon of the Accused. 

The roles, which have been established for the parpoBe 
f securing this particularity and certainty, relate espe- 
lally to the description of the accused, of tlie place 
J and time when the criminal act was committed, of 
3 property or person injured, and of the acts conatitut- 
the crime itself. The name of the accused nmat be 
tated at length, if it be known, and should be repeated 
y distinct allegation. If he be known by different 
met, tbey should be stated under an ali<'s. If his name 
it Jbiown be should be described under some name, and 
f he plead under that name, it will be taken as his true 
WiBplace of residence should also be staled, if known ; 
f not known, he may be described as a transient person. 
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An}- mistake, in these matters, can be taken advantage of I 
only by plea in abatement, which will result in 
tion of the error. 

Head 2 II. P. C, pp. 17J-177. 

1 Chittj C, L., pp. 202-211. 

1 Arch. Cr, Pr., pp. 281-364. 

1 Whart. C. L., §5 23.3-349. 

1 Biah. C. P., §§ 069-089 b. 



S 493. Of the Description of the Venue. 

The t-eitue, or place of trial of the accused, mnat be in 
the same countj' where the crime was committed, and this 
must appear on the face of the indictment. If it does not 
so appear, the indictment may be quashed for want of ju- 
risdiction, or a plea to the jurisdiction may be successrully 
interposed. It will also be invalid on demurrer, motion in 
arrest of judgment, or writ of error. If the mortal blow, 
in murder, is given in one countj*, and the victim dies in 
another, the venue must be laid either in the county where 
the blow was given, or in that where the death occurred. 
If goods are stolen in one county and earned into another, 
the venue may be laid in either. 

Head 2 H. P. C, pp. 180, 131. 

1 Cbitty C. L., pp. 177-202. 

1 Arch. Cv. Pr., pp. 230-354, 279-382. 

1 Whart. C.L.. §§277-284. 

1 Bish. C, P., §§45-76, 300-385. 



Some particular rfny, month., and year roust be alleged as 
the date of eadi particular independent act, involved in 
the crime charged, and this date must show the act, as 
alleged, to have been committed within the time allowed 
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by the statutes of limitation. Where the crime ia created 
by a statute, it must also be laid as committed after the en- 
actment of the statute. In burglary, the act must be alleged 
to have been at or between such hours as are witUiu the 
night season, /n murder, the diiy of the stroke and of the 
death must both be statci.1, and the death must appear to 
have been withiu a year and a day alter the mortal blow. 

^Eead 2 H. P. C, pp. 177-179. 
1 Chitty C. L., pp. 217-237. 
1 Arch. Cr. Pr., pp. 275-273. 
I Whart. C. L., §§ 201-276, 4« a-451. 
IBish. C. P., Sg 380-414. 
{ 495. Of the Deaoilptioii of the Peison ot PropeTty 
Injured, 
When the enminal act consists in some injury to prop- 
erty, the properly injured must be partieulnrly dcscnbed. 
In arson and burglary, the house, the town in which it is 
situated, the name of ita owner, and other particulars suf- 
ficteut to distinguish it from every other house, must be 
clearly stated. In theft and robbery, the articles stolen 
must be described in detail, with their value and the name 
of the owner. If his name be not known, the indictment 
should so declare. The party injured bj- the crime must 
be described by hia name, if known ; otherwise, as a person 
unknown. 

KesdS JI. P. C.,pp. iai-183. 

1 Chitty C.L., pp. 211-217. 
1 Arch. Cr. Pr., pp- 2(15-274. 
1 Whart. C. L., §3 250-2 JO. 

1 of the Criminal Act. Teob- 

Eaeh and every act, necessary to constitute the crime, 
must be so particularly and accurately stated as to fix and 
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define, beyond any doobt, the exact chaise of the 
against the accnsed. If the crime is an offmct at cot 
law onij, the common law fonns of iodicImcDt sbouli 
followed. If it b created or modified l»f statute, it is si 
cient to alk-ge it in the words of the statute, where 
words contain a full and complete description of all the 
acts oecessaiy to constitute the offence ; otherwise, in addi- 
tion to the words of the statute, sach words must 
ployed as do define and specify the precise nature of 
crime. The statement of the acts must be positive 
assertive, not laid with a w/iereas, or by way of ret 
or argumentatively. Technical tcord», where necessary, 
must be used. In all crimes involving violence, or ii 
breach of the peace, the act must be alleged to have been 
committed with force and arms. In felonies, it must be 
alleged to have lieen done feloniously ; in treasoji, (rai- 
tOToasiy ; in bui^Iary, hiirfflariousli/ ; in robbery, against the 
toiU; in piracy, piratically ; in murder, with malice afore- 
thought. Also in murder, it must be charged that the 
accused did kill and murder, and, in murder by wounding 
or beating, that be struck, and that the wound was mortal. 
In rape, it must be alleged that the accused ravisAed and 
carnally knew. In iudictmcnts for mayhem, it must be 
stated that the accused did malm, and in those for barratrj', 
that he is a common barrator. For these words, and sutli 
others as, at common law or by statute, are made techni- 
cally descriptive of the whole crime or of anj- elemeut 
therein, there are no substitutes, and an indictment, froui 
which they are absent, cannot be sustained. 
Bead 2 H. P. C. pp. 170-173, 183-193. 

1 Chitty C. L., pp. 237-247, 275-282. 

1 Arch. Cr. Pr., pp. 283-307. 

1 Whart. C. L., §§235-413. 

1 Bish. C. P., §g 415-420, 409-668. 
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P f 497. Of the Joinder of Coimta. Dapliclty. Repug. 
nanoy. Uncertainty. 

An iudictment maj' coutain one or more counU. Each 
) count must be of itself a. full and complete charge of 
crime, and be sufficient to sustain averiiiet, for no number 
of defective counts can make a good indictment. Matter 
Btated in one count may hy reference thereto, without re- 
stating it at length, be made a part of another count. 
IHfferent counts for different offences may be joined iii one 
indictment in cases of misdemeanor, though not in felouy ; 
but two distinct offences cannot be charged in the same 
. count. If two or more distinct offences are joined in one 
f count, tho count is bad for duplicity. If material allega- 
tions in a count contradict each other, the count is bad 
for repugnancy. If the allegations are in the disjunctive, 
or in any other way fail to specify precisely what crime 
was committed, the count is bad for uncertainly. Imma- 
terial allegations are stirplusaffe, and ineonsistencioH therein 
P'do not vitiate the count. If one count in an indictment 
B;.tM good, a verdict on such count will be sustained, though 
ther counts are defective. 

Read L' II. P. C, pp. 173. 174. 

1 Chitly C. L., pp. 109-174, 218-235. 

1 Aroh. Cr. Pr., pp. 308-314. 

1 Whart. C. L., §g 363, 301, 39G, 414-428. 

8 Whart. C. L., §§ 3170-3181. 

1 Bish. C. P., §§ 421-462, 477-498. 



f I 49a Of the Joinder of 0£Fenders and Offences. 

Different offenders may be joined in one indictment, where 
"fcey are alleged to have been joint actors in the commis- 
Q of the crime. Different persons may also be prose- 
1 for differmi offencet, of the same nature, in the same 
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indictment, but there can be no joinder of offenders where 
the crime is, in its nature, several. 



Read 2 II. P. Cpp- 173,174. 

1 Chitty C. L., pp. 25J, 267-271. 
1 Arch. CV Pr., pp. 815-319. 
I Wlittrt. C. L,, i% 429-435. 
IBiab. C. P., §§403-478. 



§ 499. Of Process. 

Process is a warrant issued for tbe apprehension of the 
offender after prosecution, in cases where he has not al- 
ready been arrested and brought before the court. TMb 
warrant, and tlie arrest thereon, are subject to the same 
rules as those ^bLch govern a warrant and an-cst before 
prosecution, 

llead 4 Bl. Comm., p. 318. 

2 H. P. C, pp. 101-215. 

1 Chitty C. L.,pp. 337-348. 

1 Arch. Cr. Pr., pp. 343-850. 



§ 500. Of Arraignment. Standing Mate. 

Arraignmenl is tbe formal demand upon the accnaed.l 
his answer to the prosecution. A person aecused of % 
crime, for which a corporal punishment may be inflict 
must be present in court during all such proceedlDgt 
are mafeiial to his ease, and, if the charge sgainst I 
be of felony, be must both appear and plead in per 
Wlienover ho is to be arraigned and plead in person, 1 
called to the bar of the court, during its open scssioD. \ 
indictment is read to him, and ho is required to fltd 
whether he is guilty or not guilty of the otTcuco charged 
therein. If be mabes no answer to tiiia arraignment, he 



Is said to ifand mute. This may occur cither throogh his 
obstinai-y, or because be is dumb, or is insane, or is igno- 
rant or the lauguage in wbti'b Ibe procoedinga are con- 
ducted. When au accused stands mute through obstinacy, 
or is dumb, the court will order a plea of not guilty to be 
entered. When he is ignorant of the langiiage, an iutci^ 
preter will he provided, to acquaint hira of the charge, and 
inform the court of his answer. When lie appears to be 
~ insane, a jury will be appointed to try the question of his 
Bjuiity. and, if tlicy 6nd him to be of an unsound mind, 
e will be remanded for Gafe-keeping. 
Read 4 Bl, Comra., pp. 3i!2-329. 

2 II. P. C, pp. 210-235, 314-322. 

1 Chitty C. L., pp, 411, 414-438. 

1 Arch. Cr. Pr., pp. 350-355. 

1 Whart. C. L, ^ 530-532. 

8 Whart. C. L., ^ 2091-3000, 3153-3165. 

1 Bish. U. P., §S 285-277, 728-733 b. 

1 B. & H. L. C. C, pp. 433-430. 



[ S 501. Of CounEel. Ouatdian ad Litem. Motion to 
Quaab. 
line States, it is the practice, before sufTering the 
accused to answer, to provide him with eountet, if he is him- 
Belf unable to procure any; and where he is an infant, 
and witliout a guardian, to appoint for him a guardian ad 
litem. A motion to iptnuk the indictment. If to be made at 
all, should also be made before or at the time of tlie ar- 
raignment, though the court has power to allow such mo- 
tion at any time before verdict. This motion ia a request, 
Ltddressed orally or in writing to t!ie court, praj'ing that no 
rther proceedings ho had uiion the indictment. It may 
9 based «itbcv upon matters apparent on tlie fiace of the 
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record, or upon extrinsic matters, if properly brought be*! 
fore tbc court. 

Read 1 Chitty C. L., pp. 209-30i, 407-411. 

1 Arch. Cr. Pr., pp. 330-^11. 

1 Whart. C. L., g§ 518-524. 

3 Whart. C. L., §S 3004-3006. 

1 Biflh. C. P., §S 114, 295-313, 758-774. J 



S 502. Of the Plea of OnUty. 

A plea is the aoawer, made by the accused, to the charB 
contained in the indictment. Pleas are of five kindj 
(1) Plea of Guilty; (2) Plea to the Jurisdiction ; (3) P 
in Abatement; (4) Demurrer ; (G) Picas in Bar 
of guilty \s the formal acknowledgment of the Accused,! 
open court, that the allegations of the indictment are trd 
It is not necessarily a confession of guilt; it is merely j 
admission that he bos done what is legally and prope^ 
charged against him. If the indictment is bad, the adm 
sion has no effect; if it is good, the admission is a waivi 
of the trial, and tbc court may forthwith proceed to judg- 
ment. 

Bead 4 BI. Camm., p. 330. 

2 11. P. C.,pp. 225, 226. 

1 Chitty C. L., pp. 428-131, 434-437. 

1 Arch. Cr. Pr., pp. 353, 356. 
• 1 Whart. C. L., §§ 530-533. 

1 Bish. C. P., §§ 734-757. 705, 8(13-8M. 



S 503. Of Fleas to the Jurisdiction. 

A plea to the jurisdiction is an allegation that the court, 
before which the case is pending, ima no authority to hear 
and determine the same. When tliis want of jurisdiction 
appears on the face of the recoi'd, the indictment may be 
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I qaashed on motion. Where it depends upon extrinsic cir- 
K^ninstances, advantage can be token of it only by plea. 
Read4Bl. Comni.,p. 333. 

1 Chitty C. L., pp. 437-439. 

1 Wharb. C. L., g§534, 535. 

1 BiBb. C. P., S 7S4. 

g 504. Of Fleas la Abstement 

A pUa in abatement is an allegation that the proceedings 
are loid, by veaaon of some defect or irregularity therein. 
This plea may be based either upon matters apparent on 
^the recDi-Ll, or on extrinsic facts. 

Read 4 Bl, Comm., pp. 331, 335. 

2 H. P. C, pp. 230-240. 
1 Chitty C. L., pp. 444-451. 
1 Ai-cb. Cr. Pr., pp, 3Q8-360. 
1 ^Vliart. C. L., g§ 538, 637. 
1 Bish. C. P., §§ 791-703. 
1 B. & H. L. C. C, pp. 272-276. 

% 805. Of Demurrers. 

A demurrer is an allegation that the nets, doscribed in 
he indictment, do not constitute a crime, it may be 
based either upon matters of substance, or upon snch 
formal matters as are essential to the sufficiency of the 
indictment. When a demurrer is sustained, a new indict- 
ment must be presented, or the accused must be disci lai'ged. 
If it is overruled, judgment will go against him as on a 
plea of guilty, except in cases of felony. 
Read4Bl. Comm,. p. 3-34. 

1 Chitty C. L.,rp- 439-443. 
J Areh. Cr. Pr.. pp. 330-383. 
1 Whart. C. L., §§ 525-529. 
1 Biah. C. P., §§ 775-788. 
1 B. & H. L, C. C, pp. 276-286. 
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§ 506. Of tbe Flea of Former ConvictioD. 

A plea in bar is cither an allegaljoii tliat the avei 
of the iDdictmcDt are untrue, or it is a. denial thnt the 
accused is liable to punishmeDt for the acU therein de- 
Bcribed. Pleas in bar are of four kinds : (1 > Former Con- 
viction ; (2) Former Acquittal ; (3) Pardon ; (4) Not Guilty. 
Tlieplea of former conviclioa (called also autrefois convict) 
is an allegation that the aueuscd hag already been coH' 
victed of the offence charged in the indictment. It is a role 
of law, that no person shall be put in jeopnrdy more than 
ODce for the same crLininal act ; and when such jeopardy is 
eridenced by a conviction or acquittal, that conviction or 
acquittal may be pleaded in bar to any subsequent prose- 
cution for the same offence. Tliis plea must set out the 
record of the farmer case, and must aver that the acccBcd 
and the crime were the same as in the present indictment. 
It must also appear that the former conviction was regular, 
and was upon a sulBcicnt indictment. The offences are tht 
same, when the evidence, necessary to support the eecond 
indictment, would have been necessary and sufficient to 
procure a legal conviction on the first. But the offences 
must be the same in law as well as in act, for when the 
same act constitates two or more distinct offences, i 
viction of one will not bar a prosecnliou for the others. 
A foi-mer conviction or acquittal, obtained by the fraudo-il 
lent act of tlie accused, will not be a ,bar to. aootli 
prosecution for the same offence. 

KeadlBl. Comm., p. 336. 

2 H. P. C, pp. 251-255. 
IChitty C. L.,pp. 461-403. 
1 Arch. Cr. Fr., pp. 871-374. 
1 Whart. C. L., §§ 339-591. 
IBiah. C. L., §§978-1070. 
1 Bish, C. P., §§ 805-831. 
IB. &a L. C. C, lip. 440-482. 



H 8 507. Of the Flea of Formsr Acquittal. 

■ A plea of former acquittal (called also autrefois acquit) 
is an allegittion that tbc accused Las already been acquitted 
of the particular offence chai'gcd in the indictment. This 

tplea is based on the same principle, and governed by the 
■ame rules, as that of former conviction. 
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EeBd4 Bl. Comm., p. 33u. 

2 II. P. C, pp. 241-200. 
IChittyC. L., pp. 452-461. 
1 Arch. Cr. Pr., pp. 360-371. 
1 Whart. C. L., §§ 53S-572. 
IBish-C. P., §§805-831. 
I B. & H. L. C. C, pp. 513-542. 



I 



S SOa Of the Flea of Pardon. 

A pktt of pardon is an allegation that the accused has 
been released, by competent authority, from liability to 
prosecution and punishment for the offence charged in the 
indictment. The power to pardon offences against the 
laws of the United States, except in cases of impeachment, 
la vested in the President. In most of the States, the 
governors have the same power in regard to otfences 
'Ugainst the laws of Ibcir respective States. A pardon is 
.« matter of pure discretion, and may be either absolute or 
omditioDal. It takes effect only from the delivery of the 
charter of pardon to, and its acceptance by, the offender, 
and its operation is limited to the particular offence, which 
the charter describes. A plea of pardon must set out the 
charter, and make profert of the same, and the charter 
itself, duly verified, must be produced in court. 

Rend 4 81. Comm., p. 337. 
I 1 Chitty C. L,. pp. 403-470. 

1 Arch. Cr. Fr., pp. 374-330. 
1 Whart. C. L., §§ 501 a~5Bl g. 
1 Biah. C. L., §§ 837-92(5. 
1 Bish. C. P., §§ 632-818. 



§ 509. Of the Plea ot Not Gnilty. 

A plea of not ijuiliy duuies all the oUegationa in the iiP 
dictment, as well as tlie EiiflScicncy of the alleged matters 
to constitute a ci-imc. Under this plea, any exensc or jus- 
tification may be sliown, or any otUer matter wbiob C 
not admit the existence both of the ciiininal act and t 
criminal intent. 

Eead 4 Bl. Comm., pp. 333-341. 

2 II. P. C, pp. 255-269. 

1 Chitty C. L.,pp. 470, 471. 

1 Wliart. C. L.,5§5:iO, 502. 

1 Bifib. C. P., g§73ia-801. 



g 510. Of Trial, Petit-Jmy. CbaUenges. 

A trial ia a legal invGEtigatiou of the issues created bjf "I 
the prosecution and the plea. No trial iipoii the merita 
can be had except under tbe plea of not guilty, and tliia 
trial is iiBUally conducted before a petit-Jury, acting under 
the direction, and with the assistance, of the court. A petit- 
jury is a body of men, legally selected from the people of 
the county, and duly impanelled and sworn to trj* and de- 
cide the issue, between the state and the accused. Before 
thia jury are sworn, both the state and the accused have a 
right to object to such of them as, for sufHcient reasons, 
ought not to participate in the trial of tlie case. These 
objections, like the similar objections made in ci^-il causes, 
are called ekalhuges, and are of the same classes, and are 
governed by the same general rules. 
Reiid 4 Bl. Comm.. pp, 349-355. 

2 H. P. C, pp. 260-276. 

1 Chitty C. L., pp. 600-558. 

1 Arch. Cr. Pr., pp. 50D-537, 641-665. 

8 Whart. C. L., g§ 3039-3132. 

1 Biah. C. P., §§ 890-040 b, 1017-1045. 
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■,{ 511. Of Brldence in Criminal Cauaea. 

When the jury have been sworn, the indictment and 
)lea ai'B read to them, iinti tlie trial begins. The proceed- 
ings, which constitute a trial in erimiual causes, are : The 
' Production of tlic Evidence ; Tlio Arguments of Counsel ; 
The Charge of the Court ; and The DeliberationB and Ver- 
dict of the Jurj-. The general rules, which govern the 
productiou of evidence, are the same in criminal as in civil 
r cases. Ttie prineipal special rules, applicable to criminal 
[ cases, are the following : 

T/ie ttata tnust prove affirm atively, and beyond a reason- 
able doubt, every material allegation in the indictment ; 

The tttiimony must be such as to exclude every reason- 
able hypothesis but that of the defendant's guilt ; 

The corpus delicti must be established by evidence other 
tiian the extrajudicial admissions of the accused ; 

Where a specijic intent is alleged in the indictment, it 
..JnuBt be proved as laid ; 

OtTcnmstantial evidence is equally admissible, and may 
,1)e equally eoucluaive, with direct evideuce ; 

In cnpilal cases, the evidence must be that of two compe- 
tent witnesses or its equivalent ; 

la homicide, /he declarations of jhe victim, mode under 
the apprehension of impending death, arc admissible to 
abow the eausc of the death , and the person of the slayer ; 
The voluntary confession of the accused, when made 
irithout fear or hope of favor, is competent evidence 
Against him ; 

An accomplice is admissible as a witness against the ac- 
cused, though the jury should be instnicted not to convict 
<m his uncorroborated testimony. The evidence of one 
accomplice is not corroborated bj' that of another ; 

Et'idxnce of the character of the accused may be given in 
his behalf, but never agaitist him, except in reply to such ^^^ 
evidence first inti'oduced in his favor ; ^^^^| 

k. -1 
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TTiB aecUMtd it alwat/s presumfdinnocent aw be is prored 

to be guilty, and if, ujiod the whole ericlencc, there is reft 
Bonable doubt of bis guilt, be is^entitled to an auqiiittaL 
Eead i Bl. Comm., pp. 355-359. 
2 n. P. C, pp. 270-293. 

1 Chittj C. L., pp. 55-1-631. 

2 Rum. Cr-, pp. 725-988. 
1 Arob. Cr. Pr., pp. 385-508, 568-585. 
1 Whart. C. L., gg 509-837. 

3 Whart. C. L„ §§ 3009, 300B a. 
1 Biah. C. P., §§ aQO-973, 1040-1262. 

1 B. St U. L. C. C, pp. 295-302. 

2 B. & n. L. C. C, pp. 16-43, 200-283, i 

393-408, 484-630. 

g 512. Of the ArEtiments of Cotmeel. 

T/ie argumenls of counsel take place in the order pro- 1 
scribed by statute, or by local usage. At the opening of 
the case, and bcroro the production of any evidence, the 
counsel for the state may, and generally doea, eiiplain to the 
Jury the nature of the charge, and the testimony which he 
intends to bring forward to sustain it. The connacl for the 
accused, before introducing liis evidence, usually explains, 
in the same manner, what ho himself expects to prove. 
The remaining arguments consist of, and should be con- 
floed to, a discussion of the evidence and the law applicable 
thereunto. In some States, the counsel for the accused, and 
in others the counsel for the state, has the right to close. 
Bead 1 Arch. Cr. Pr., pp. 581-587. 

3 Whavt. C. L., §S 3007, 3003, 3010-3011 b. 
1 Biah. C. P., §S 074, 375. 



S 513. Of the Charge of the Judge. 

Tlie eharrje of the court to the jury consists of an expla- 
nation of the law governing the case, and of auch a reviev i 
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t the evidence as may be oecessary in connection there- 
[ iritb. If couDB(!l on cilher side cleeii-e that particular prop- 
I ositions should be stated, as law, by the court to the jury, 
it is their duty to iiiforin the court of their desire in proper 
season. If any mistalce is made by the court iu stating 
I the law to the jary, the attention of the court uhould be 
I called thereto forthwith, and an exception noted. 
Bead 1 Chitty C. L., pp. G31, m2. 
1 Arch. Cr. Pr., pp. 587-3D2. 
8 Wliart. C. L., §§ 3181^161. 
1 Bish. C. P., §S 07B-082. 
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f 514. Of tha Deliberations of the Jury. The Verdict. 

TSb deliberations of the jury, upon tlie law and the evi- 
dence, arc conducted in private, while they are uudcr the 
oborge, thougli not iu the presence of, an officer of the 
court. If, alter due consultation, ihey cannot agret upon a 
Tenlict, they may be discharged, and the accused re- 
manded for another ti'ial. If thej' are iu doubt upon any 
qnestioQ of law or fact in the case, they may call upon the 
court for further instructions. When they arc all ogrced, 
either for conviction or acquittal, thcr return into court, 
their names are called, and the foreman delivers their con- 
clusion of guilty or not guilty upon the matters alleged 
in the Indictment. This conclusion is -called the verdict, 
and when once pronounced by the foreman, ratified by tlie 
acquiescence of the other jurors, and duly rccoMed, it can- 
not bo altered or amended, nor can any juTOr dissent there- 
from. When the jury cannot agree to a general verdict, as 
Ibat of guilty or not guilty, they may render a partial ver- 
dict, convicting the accused on one count iu the indict- 
ment, or on one part of a divisible count, and acquitting 
bim OS to the residue ; or they may render a. special vtrdidt . 




finding the facts of tlie case, ami leaviug the legal i 
ence from those facta to the dedsion of the court. 
Read i Bl. Comni., pp. 3G1, 362. 
2 H. P. C, pp. 291-313. 
1 CliJtty C. L., pp. 632-650. 
1 Arch. Cr. Pr., pp, ( 
8 Whart. C. L.. §§ 3165-3199. 
a-1016. 
k II. L, C. C, pp. 303-433, 482-512. 



§ 515. Of Motion for a New Trial. 

After a. verdict of conviction, and before judgment or 
Bcntence hj' the court, there are two proeeediuga of which 
the accused, if he has occasion, may avail himself. 
These are: Motion for a New Trial, and Motion in Ar- 
rest of Judgment. A motion for a new trial may be based 
upon any material irregularity in the course of the pro- 
ceedings, such as defects in snmmoning or impunelling 
the jury, the misconduct of the jnry, misrulinga or misdi- 
rections of the court, the discovery of new and material 
evidence, the illegality of the verdict or its non-confonn- 
itj' to the evidence, or the inv.ilidity of the verdict itself. 
If this motion be granted, the accused will again be pnt 
upon his trial on the same indictment, but before auotb 
jury. 

Read 4 Bl. Comra., p. 375. 

1 Chitty 0. L., pp, 653-661. 

1 Arch. Cr. Pr., pp. 010-670. 

3 Whait. C. L., §S 3220-3334 ft. 

J Bish. C. P., §§ 12G3-1231. 

1 B. & 11. L. U. C, pp. 554-589. 



g 516. Of Motion in Arrest of Judgment. 

A motion t'n arrest of judgment may be based upon < 
material defect which appears on the face of the reeo 
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I and which makes the procccLlinga apparently erroncoua, 
Linch as repugnanej' or iincGrtainty in the indictment, or 
^orarianco l>ctwccn the indictment and the verdict. IF the 
|adgment bo arrested upon motion, all the proceedings nill 
B set aside, and judgment of acquittal given; but thia 
idgment nili bo no bar to a subsequent prosecution. 
Read 1 Chitty C. L., pp. 0Gl-66i. 
1 Arch. Cr. Pr., pp. 671-074. 
3 Whart. C. L., §§ 3200-3207. 
1 Biah. C. P., §§ 1282-1288. 



^ 517. Of Jadgmeat. 

If neither of these motions is made, or having been 
^de is denied, the court proceeds to judgment. Judg- 
mt is the order of the court, directing tbe kind and meas- 
e of punishment to be inUicted on tbe accused. This 
Idgmcnt must be pronounced in open court, and must be 
I conformity with the law, prescribing the punishment. 
[he court lias power over the judgment after it has been 
[onounced, and may respite or suspend its execution for 
by reasonable cause, aa if the offender should become in- 
koe, or desire to apply for a reprieve or pardon. The 
■art also has power to correct or change the judgment, at 
J time during the same term of court, and before tbe 
EecuUon of the judgment lias begun. 
Head 4 Bl. Comm., pp. 375, 378. 
2 11. P. C.,pp. 301-406. 
1 Cliitty C. L., pp. 695-729. 
1 Arch. Cr. Pr., pp. 074-710. 
8 Whart. C. L., §§ 330o-3425f. 
1 Bish. C. L., gg 927-077. 
1 Bish. C. P., §g 1280-1334. 
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ter judgment, ^^ 



g 518. Of Writ of Error. 

There are two methods by which, even after j 
the accused may be reUeved ngaiost any error or mistake 
in the pi'oueediiigs, wliereliy injury hag beeu, or is about to 
be, inflicted ou him. These are : By Reversing or Vacat- 
ing the Judgment, and By Pardon. A judgment may be J 
reversed, on writ of error, for any mistake of law appareat 1 
on the face of the record. This writ is a matter of right J 
It does not lie until final judgment has been rendered, and I 
does not reach preliminary matters, and such as are plead- 1 
able only in .ibatcment. But errors, which would be fatdfl 
on demurrer, or on motion in arrest of judgment, 
grounds of reversal upon writ of error. 
Read 4 Bl. Comm., pp. 301, 3D2. 

1 Chitlj C. L., pp. 747-T54. 

1 Arch. Cr. Vr., pp. 717-^7l>7. 

3 Whai-t. C. L., §§ 3208-3219 b. 

1 Bisli. C. P., §§ 1361-1374. 

1 B. & H. L. C. C, pp. 69S-612. 

S 519. Of Pardon. 

A pfiition for a pnrdon is addressed to the executive ■ 
other pardoning power, and may be based upon any mal 
ters which render the execution of the judgment inexp©-" 
dient or inequitable. 

Re.td 4 B!. Comm. .pp. 398-409. 
1 Chitty C. L., pp. 782-777. 
1 Arch. Cr. Pr., pp. 374-380. 
1 Whnrt. C. L,, §§ 5Bla-591g. 
1 Rish. C. L.,esS97-926. 



% 520. Of Execution. 

These different mcasnres being untried or HDsaccessfol, 
the judgment is carried into effect by execution. Extat- 
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tion is'the inBiction, npon the offender, of tho piiDishmcnt 
imposed and onieied by the court. Where the pmiishment fg 
afiite, the court directs, in the jiidgment, tliat tho offender 
Btand committed till ttiG fine he paid; and thereupon, in 
defanlt of pnymenC, a mittimuB will issue, under wliich 
the offender will be imprisoned till he pays the line, or ia 
discharged by due coiirse of law. When the punishment is 
imprisoiiment, he will be cunlincd, under a similar mittimus, 
during the time specified iu tlie judgment. In both these 
eases, the provisions of the mittimus must be strictly com- 
plied with. It must be executed only by the persona to 
whom it is dii'cctcd, the confinement must be in the place 
and manner speciQcd, and, at the end of the term of im- 
prisonment, the offender must be released. Any violation 
of these provisions will subjecf the person violating them 
to an action for false imprisonment. 
Read 4 Bl. Comm., p. 403. 

2 II. P. C-, pp. 40G-411. 

1 Chitty C. L., pp. 77B-814. 

1 Arch. Cr. Pr., pp. 733-743. 

1 Biflli. C. P., §§ 1335-1339. 
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S 521. Of Stay of Execution in Capital Cases ( 
count of Pregnancy or Insanity, 
In capital cages, there are two causes whicli operate to 
delay or prevent execution. When a woman is sentenced to 
death while pregnant, or becomes pregnant after such sen- 
tence, the court by whom tho sentence was pronounced, 
upon Huggestion of the pregnanci/, will cause an investiga- 
tion to be instituted, and, if the pregnancy be proved, will 
stay the execution of the sentence till the child bo born. 
If, after the birth of one cliild, a second preffiinnn/ occur, ; 
farther stay will not, according to the prevailing rule, be ^ 
granted. ALjo, when a person under sentence of dcatb 
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becomes iniane, or where tlie fact of his insanfty fin 
becomes apporeut after sentence, tlie execution will befl 
stayed till bis recovery. 

Read 4 B). Comm., pp. 3D4-39G. 

•2 H. P. C, pp. 412^14. 

1 Chitty C. L., pp. 7o7-70l. 



g 522. Of Exeoution in Capital Cases. 

Execution, in capital cases, is uauallj' done bg a warrontf\ 
issuing from the court in which the judgment was pro- 
nounced, and directed to the sheriff of the county, com- 
manding him to hang the otfender, by the neck, till he be 
dead. 7Ki» warrant will protect only those to whom it U 
directed, and will protect them only wiien they strictly 
follow its commands. If an unauthorized pereon takes upoa 
himself to execute a death-warrant, he will be guilty of 
murder. If the authorized officer executes it in an unau- 
thorized manner, as by changing the mode of death, he will 
be guilty of manslaughter, if not of murder. The war- 
rant must also hefulli/ executed ; and if, tlirough any ac- 
cident or mistake in the mode of banging, the offender 
should revive, he must be hanged again and until his life 
ia actually extinct. 

Read 4 BI. Comm., pp. 403-40B. 

1 ChlLtj C. L., pp. 770-789. 

1 Arch. Cr, Pr., pp. 732-737. 
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sicnoN 

Abandonment, title by 130 

Abatement of nuisances 247 

ouster by 221 

pleas in 286 

grounds for 288 

judgment in 286 

in criminal cases 504 

Abduction of child 230 

ward 237 

wife 233 

remedy for 257 

Abrogation op Contracts in equity 320 

Accession, title by 163 

Accessories after the fact 478 

before the fact 477, 

Accomplices, evidence of 511 

Accord and Satisfaction 249 

Account, action of 265 

between partners, in equity 324 

stated 262 

Accretion, title by 129 

Acquittal, Former 507 

Actions defined 253, 272 

ex contractu 256 

plaintiffs in . 275 

defendants in 277 

ex delicto 256 

plaintiffs in 276 

defendants in 278 

22 



AcTio:ra, mixed 255 

of MMooot -- 263 

uanmpsit 2C3 

eoToiant 264 

debt 26S 

detinoe S61 

diMciaia 236 

foreign attachment or guniahincnt . . . . 2S7 

leplevin 260 

•cire faciaa 266 

trespass 2S7 

on the case 268 

troTBT 259 

pending, » eanse of abatement 286 

personal 256 

real 25* 

Adbmixg to TDK PuBuc ExcxT 401 

Adkuutkatob, Rtuner of debt hy ...... . SSI 

title of, to proper^ of decedent ... 161 

nhen defendant 277, 278 

ptaiiitiff £73, 276 

Advkbse Possfssios, effect of 152, 133 

Advowsox defined 46 

Aftray 458 

Agkxct, cotitmct of 176 

Xgen-ts, claiisea of 207 

Am. riglitUi 57 

Aliens defined 8C5 

cannot commit treason 404 

duty c-F, tr, State 308, 303, STO, 372 

rights of, from State 380 

Allegiance defined 3fll 

rightof citizen to change 363 

Allodial Tenure 99 

Alluviox 129 

Amk-ndmest of pleadings in eqnity 337,338,340 

law S89 

Animalb Ff.r^ Natuh^ 155, 102 

title to increase of IflS 

Akiuus FuitANDi defined 433 
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Attorney in fact, rights and duties of. ...... 210 

Auctioneer, rights and duties of 209 

Audita Querela . 310 

Autrefois Acquit 607 

Autrefois Convict 506 

Avulsion 129 

Award, requisites of 250 

setting aside or enforcement of, in equity . . . 331 

Bail in criminal cases 487 

forfeiture of ....... . 487 

rights of surety in 487 

Bailment, contract of 178 

Bail-Piece 487 

Bankrupt, title to personal estate of 161 

trustee of, when plaintiff 275 

Bankruptcy, effect of, on real property of bankrupt . . 136 

title of assignee in 136, 161 

Bargain and Sale, deed of 142 

Barratry 446 

Battery defined 214 

as a crime 467 

of servant 239 

wife 235 

remedy for 257 

Bawdy-Housk, keeping a 466 

Benefice defined 46 

presentation to 46 

Bigamy 464 

Bill in Equity, original and not original 334 

parties to 334 

Bill of Exceptions 311 

Bill of Exchange defined 182 

how transferred 182 

indorsement of 182 

Blasphemy 465 

Body defined 27 

defence of 27 

how protected by law 81 

no duress by fear of injury to 27 



Breach or Coktract 228 

the tortious element in ... . 228 

Bribrrt 440 

BiiOKBits, rights and duties of 208 

Borden of Pnoop 802 

BoBOi^uY defined 434 

breaking in . 424 

entering in 425 

house in 429 

ownership of 427 

night season iu 428 

specific intent in 4S9 

BuRNiNO defined 420 

bj owner 421, 428 

tenant 428 

unlawful, when 421 

Capias defined . 279 

service of 278 

Capias ad Satispacikkduh 812 

service of 812 

Carnal I^owlkoob defined 416 

when lawful 417 

rope 418 

unlawful 417 

Carrtikq Arms, when criminal 468 

Carryiko Away, in robbery 434* 

theft 430 

Cabr, actbn on the 256 

Cestci que Trust defined 828 

Cestui que Vie defined 88 

CoAixENOB OF Jury 290 

in crininal cases 510 

to the arroy 290 

tothepoUs 290 

Crallekgiko 457 

CtlAMI-EliTV 448 

CiiAxcR. nrt done by. no crime 891 

CiiAscEnT ponorof, to pass title to land ISfl 

Character, evidence of in criminal caiet Ul 
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ncnoi 

Charge of Judge 804 

error in 304 

in criminal cases 513 

Chattels defined 42 

absolute estates in 154 

estates in common in 15G 

joint tenancy in 156 

remainder in 156 

severalty in 156 

title to by accession 163 

confusion 163 

contract 168 

creation 164 

fdrfeiture 158 

gift 165 

judicial decree .... 161 

maiTiage 160 

occupancy . . . . . 162 

prerogative 167 

succession 159 

testament 106 

qualified estates in 154, 155 

real 69 

real and personal 152 

remedies for injuries to 257-261 

Cheating 462 

Child, abduction of ... ; 236 

illegitimate defined 192 

duties of parents to 195 

legitimate defined 192 

duties of parents to 194 

cease, when . . . 196 

rights of parents over 193 

marriage of, when prevented by injunction . . . 318 

when protected from parents by injunction . . . 318 

Choses in Action defined 153 

equitable owner of,* how protected . 324 

founded on contract 228 

not subject to theft at common law • 431 

Choses in Possession defined 153 



raDBX 
Circuit Cooiti op United States . 


848 

wtanm 
356 


ol Vailed States, nati\-e-borti 
iiaturalizud 
riglits of, ill 

rights of, fi'om stuta . . . 
Ci.ERK OP Court, duties of .... 


3Q2 

303 

different States . 3Q9 

373-881 

278 






























of individual States . . 
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CoupuLsiDN, act done by, no otima . . 


803 


express and implied . . . 


101 

103 


Co.NDiTioxAL Limitation defined . . 
CoNFBSSiON AKD Avoii>A.v»;K,pleaof. 


108 

2S3 


'COMPIDENTIAL COMMLSICATIOSa . . 


289 


CoKfusiOH, title by 

COKORKM, divisiuiia and powers of . . 

'COxaAXOUisiTY, collateral and lineal . 

how computed . . . 


183 

351 

121 

124 
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OoSBTBOCTiox of contraota in equity . 


322 


J 



CoKSTBUCTioM of statates 14 

wills 160 

written instruments S95 

Contracts, abrogalioii of, in equity 820 

between husband and wife 189 

breach of 228 

damage implied from 228 

remedies fur 262-^64 

choses in action founded on 226 

consideration oC 170 

consist in meeting of minds ITS 

conspiracy in legard to 230 

construction of 178 

-correction of mistakes in by equity . . . 821 

executed and executory 176 

express and implied 174 

fiaudin 229 

relieved by equity . . . 315, 320, S23 

implied, classes of SOS 

of account stated 262 

fidelity and skill 302 

money had and received ... 262 

laid out and expended . . 2S2 

lent and advanced ... 262 

quantum meruit 262 

valebat 262 

interpretation of, in equity 822 

of agency 179 

bailment 178 

debt 184 

guaranty and suretyship 183 

indoi'sement 182 

insurance 181 

partnersliip 180 

sale 177 

warranty 184 

oral and written 173 

parties to 169 

infants 109 

insane persons 169 



CosTKACTS, partiea to, married ■women 160, mo 

wards under guardianship . . . 1119 

remedy for breacli gf, governed bj lex fori . 170 

requisites of 1U8 

simple and special 1T3 

specific performance of 818 

Bubject-matter of 171 

title by igg 

validity of, governed by lex loci 178 

void for duress 28, 34 

Contributory Necliqesce, effect of 343 

CoNVEitBioN defined 320 

remedy for 259 

Convict:on, Formeb 506 

copabcenauy 121 

Copv, when admissible in evidence 295 

COFYitioiiT defined 104 

remedyfor infringement of 318 

Coram Nos Jcdice 358 

ConoDY defined 58 

ConPOIiATlO.v defined 18 

eggregata and sole 10 

public and private 20 

title of, to property 169 

winding up of 327 

Costs, judgment for 309 

title to 161 

COCKSEL, appointment of, for accused 501 

arguments of 304 

iu criminal cases 513 

when not allowed to testify 209 

CODKTERFEITINO 489 

CoUKTS, several in an indictment 497 

Courts defined 272 

jurisdiction of 284 

want of 284 

of equity 272 

individual States Su7 

law 272 

United States 354-358 
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sEonos 
Courts, oflScers of 273 

parts of 274 

when m^j lawfully act 274 

Covenant, action of 264 

to stand seised to uses 142 

CREATION, title by 164 

Crimen Lmsm Majestatis 398 

Crimes defined 384 

against persons 406-419, 467, 468 

property 420-436, 469-471 

public Lealtli 463 

justice 439-454 

peace 455-461 

policy 464-466 

trade 462 

degrees of 394-397 

elements of 385 

how created 383 

identity of 506 

of drunkards 387 

who may commit 388 

Criminal Act defined 385 

how described in indictment 496 

Criminal Actors, classes of 474 

how described in indictment . . . 492 

presence in court of 500 

Criminal Conversation defined 234 

remedy for - 257 

Criminal Intent defined 385 

how presumed and rebutted . . . 386-393 

Criminal Law, why not uniform 383 

Criminal Procedure 479 

Cross-Examination of witnesses 301 

Custom, certain 6 

compulsory 6 

consistent with other customs . , 6 

continued 6 

immemorial 6 

peaceable 6 

reasonable 6 



CuBTOU, wlien rcco^nizpil aa law Q 

Cdstomauv Law dti&ied i 

Dauaqe to chosea in possession, direct nnd indirect. . . 237 
H remedies for . . SIJ7, SOS 

H-Oamaor-Fkabaxt, distress for cattle 213 

H'Sahagkd, licttriiig ill 309 

^r liqiiiilateJ and uuliquidated 2G4 

^B I'emisBioii of 30Q 

B> title to 101 

K tlAUVnU ADSQL'K IxiURIA 912 

~ Dadoiiteii, seduction of ail 

Day-Laboukii defined 208 

Dkatu, pi-eaumptioii of, from alisence ^01 

Dkbt, aclioii of 2B3 

coiitriLctof l&l 

of wife, Iiusband reaponsiblefor ]BD 

retainer of, by aduiiuisti'alor or esecutot .... 251 

EOLABA'tiQN defined 287 

pleadings after 287 

requisites of 287 

9 nccomjiaiiyiiis an act 300 

against interest 300 

concerning pedigree 30O 

in tlie conrse of litiainens 800 

nheu aduiLisibiii in evidenco 300 

tOBEE in equity 312 

how enforced 3(2 

rn eonresKO 330 

^BM) cnnstriictioa of 145 

delivery of 147 

eKPcution and i-ecording of 110,113 

forms of. poll nnd indeutui'e 141 

in tlie United States 143 

kinds of ]42 

originnl ttnd deriv.iliva 142 

p.irtfio£ 144 

rendins of, l>y grantor 140 

requisites of 140 

take efiect ^ben 147 
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De Facto oflScers . 350 

Default 300 

judgment by 280 

Defeasance, deed of 142 

Defendant defined . 253 

appearance of 280 

in actions ex contractu 277 

delicto 278 

incapacity of, effect of 286 

joinder of 277, 278 

misdescription of, effect of ...... 286 

misjoinder of, effect of 286 

nonjoinder of, effect of 286 

Definition defined 7 

Deforcement, ouster by 221 

De Juke officers 359 

Delivery, necessaiy to gift 165 

of deed, effect of 147 

Demurrer in equity 837 

law 283 

Deposition, how taken 296 

DKPOsn UM defined 178 

Descent, rule of 126 

title by 123 

Detainer, Forcible, defined 400 

Detention of chattels, how and by whom committed . . 226 

remedy for 259, 260, 261 

Detinue, action of 261 

execution in 312 

Devise, subjects of 151 

takes effect when 151 

title by 138 

Dignity defined 61 

Disagreemknt of Jury 305 

Discontinuance, ouster by 221 

Discovery in equity 330 

Diseases, spreading of infectious 463 

Disorderly House, keeping a 466 

Disseisin defined 220 

action of • 255 
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sicnov 

Disseisin, effect of 71 220 

how and by whom committed 220 

Distress of cattle taken damage feasant 248 

remedy by 248 

unlawfid, remedy for 260 

District Court op the United States 356 

Disturbance of incorporeal hereditaments 225 

remedy for . 258 

Disturbing Meetings 459 

Divorce a mensa et thoro 188 

a vinculo 188 

effect of, on dower and curtesy ... 92 

Drunkenness no excuse for crime 387 

public 406 

when rebuts specific intent 887 

Duelling defined 457 

killing in, is murder 457 

Duplicity in indictment defined 497 

Dying Declarations, when evidence 300 

Easements, classes of 57 

Eaves-Duopping 466 

Ejectment, action of 255 

execution in 312 

Elegit, execution by 312 

service of 312 

Elements, title to 162 

Embezzlement 462 

Embracery 450 

Eminent Domain defined 137 

in aid of railroads, &c 137 

right of 137 

title by 187, 871 

Entering, in burglary, what is 425 

Entry defined 84, 246 

effect of 246 

right of, tolled by descent 246 

when necessaiy 84 

Equitable Remedies, classes of 818 

Equity defined 21 
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Equity, amendments of pleadings in .... 337, 338, 340 

answer in 339 

appearance of parties in 336 

bill in 334 

parties to 331 

bill of review in 343 

decree in 342 

how enforced 342 

pro confesso in 338 

demurrer in 337 

evidence in 341 

general relief in 3S3 

plea in 838 

power of, to transfer estates in real property . . 136 

province of 21 

subpoena in 335 

service of 835 

trials in 841 

Equity of Redemption 325 

Error, Writ of 311, 518 

Escape 441 

Escheat, title by 128 

Estate defined 60 

Estates in personal property 154 

absolute and qualified . 154, 155 

tenancy of 156 

tenure of 156 

time of 156 

in real property, attributes of 64 

absolute and conditional ... 100 

alienation of 61 

at will 95 

by curtesy 91 

by sufferance 97 

concurrent . ' GO 

conditional, in the United States 99 

consist of what GO 

executory .... lOG, 107, 112 

for life 85,88 

how created .... 89 
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Estates in real property, for life, incidents of ... . 93 

lor years 94 

fieehold 60, 68, 69 

effect of failure of . . 73 

in futui-o 76 

how ci*eated . 76 
presumed to exist some- 
where 73 

superior to less than 

fi-eehold .... 69 

from year to year 96 

how determined 96 

when implied 06 

how owned and transmitted . 61, 82 

in common 118, 120 

creation of . . . 121 

destiiiction of . . 122 

incidents of . . . 122 

coparcenary ...... 121 

dower 02 

how barred .... 92 

expectancy 105 

fee 85 

simple 86 

tail 87 

after possibility of is- 
sue extinct ... 90 

joint-tenancy 113 

alienation of . 118 

destruction of . 119 

incidents of . 117 

survivorship in 116 

unities in . . 115 

possession 105 

remainder 106 

reversion 100 

severalty 113, 114 

legal and equitable .... 63 
less than freehold, possession es- 
sential to 83 
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Estates in real properly, number and connection of ten- 
ants in 113-122 

on failure of owners go where . 128 
of inheritance ...... 85 

real and personal ... 62, 65, 69 

rules of descent of 126 

tenure of, feudal and allodial 98, 99 

time of enjoyment of . . . 105-112 

title to by abandonment . . . 130 

accretion .... 129 

descent 123 

devise .... 138, 148 
eminent domain . . 137 

escheat 128 

execution .... 135 
forfeiture .... 131 

grant 138 

judicial decree . . 136 
marriage .... 134 
possession .... 133 
prescription . . . 132 
private grant . . . 140 
public grant . . . 139 
purchase . . . 123, 127 

transfer of 61 

upon condition 100-104 

express and im- 
plied . . . 101 
. precedent and 
subsequent . 102 

what devisable 151 

whence originally derived . . 128 

Estoppel, defence of 243 

Evidence defined 291 

admissibility of, how determined 303 

hearsay 300 

in criminal cases 511 

equity 341 

material 202,439 

oral and written 294 
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EviDEKCE, order of 302 

pei'petuation of 829 

primary and secondary 295 

relevant 292 

taken in former trial, when admissible . . . 300 

Examination of Witness 301 

Exceptions, Bill of 311 

ExciiANQE, deed of 142 

Execution defined 253 

alias 312 

in capital cases 522 

how stayed 521 

criminal cases ' . 520 

levy of 312 

on land 135 

return of 312 

stay of 810 

title by 135 

what subject to 135 

Executor, action by 275, 276 

title of to land 136 

when defendant 277, 278 

Executory Devises 112 

Executory Interests 106, 112 

how distinguished from reversions 

and remainders 107 

Exhibitions, Immoral 466 

Exposure of Person in public 406 

Extortion 453 

Extradition of Criminals 484 

Factors, rights and duties of 208 

Facts, how proved 291 

judicially noticed 293 

material 292 

relevant ^ . . • 292 

what admissible in evidence 202 

False Imprisonment defined 219 

remedy for 257 

False Pretences ' 462 

28 
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Falsifying Records 4^ 

Federal Law defined 3 

Fee defined g^ 

simple, creation and alienation of 8q 

includes all other estates 86 

tail, character and incidents of g7 

Fees, illegal taking of 453 

Felony defined 355 

against persons 406-419 

property 420-436 

at common law, and by statute 395 

misprision of 454 

principal and accessory in 474-478 

Feoffment, deed of 142 

Feudal Tenures gg 

Fidelity and Skill, implied contract for 262 

Fieri Facias, sei-vice of 312 

Fixes, implied contract to pay 262 

Fines and Penalties, title to 158 

Fixtures defined 43 

Forcible Entry and Detainer 460 

Foreclosure of mortgages 305 

effect of 136 

Foreign Attacitvient defined 267 

service of 279 

Forfeiture, relief against in equity 303 

title by 131,158 

Forgery 469 

Former Acquittal 507 

FoRi^iKR Conviction 506 

Francuisb defined 52 

disturbance of . . - 225 

remedy for 258 

Fraud defined 31 5 

injunctions against 315 

remedy for 053^ 303 

T\hen a civil injury 229 

implied in equity 315 

Fraudulent Conveyances set aside in equity .... 332 

Freehold defined ..." 69 
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Gamino-House, keeping a 469 

Garnishment defined 267 

process of 279 

service of 279 

General Occupant defined 88 

Gift causa mortis, defined 165 

delivery in 165 

deed of 142 

inter vivos, defined . 165 

irrevocable 165 

of chose in action how made . 165 

title by 165 

Goods, how taken in execution 312 

Goverxors of the Individual States, powers of . . 362 

Grand-Jury, composition and duties of 489 

Grant, deed of 142 

Grantor presumed to know contents of deed .... 146 

Guaranty, contract of 183 

Guardian defined 197 

ad litem 199 

by appointment 199 

by nature 198 

by whom appointed and controlled . . . -, 199 

of the estate, rights and duties of . . . 200, 201 

person, rights and duties of ... . 200 

testamentary 199 

title of to personal property of ward . . . . 161 

real property of ward 136 

Guardian and Ward, account between 265 

relation of, ceases when .... 202 

Guardianship, persons under, when unable to contract . 169 

Habeas Corpus, writ of .... > 271 

Habere JB^acias, process of \ . 312 

service of 312 

Health, right to 28 

crimes against 463 

how protected by law . 32 

injuries to 215 

Hearing in Damages . . . ; 809 



Hearsay Evidence, when admissible 

Ukreditamicnts defined 

iucorporea] 

classes of 

effect of non-user of . . 
ill tite United Stntes . . 

High-Seas defined 

Highway, obstruction of 

HiRBD SEUVAKT9, HgliU and duties of 

Homicide from cruel or wanton act 

felony 

lawful act 

misdemeanor 

negligence 

in actual combat 

duel is murder 

upon provocation 

sought by slayer .... 

when excusable or justifiable 

with dangerous weapons i 

without proTocatioi) 4 

HoxESTT presumed in contracting parlies E 

House in arson i 

burglary 4 

Hub and Cry i 

HtiSBAjjD, defence and support of wife by, when forfeited 1 
liability of, for debta nnd toits of wife . . . 1 

power of, to contract with wife 1 

remedy of, for injury to wife 1 

rights of, over person of wife ] 

over propeity of wife 1 

when defendant 277, 3 

plaintiff 275, 2 

HusDAND AKD WiFB, contracts between 189,3 

relation of, Hon created . . . . 1 
dissolved , . . 1 
rights of, at law and in 

equity 189-191, 3 

when competent witnesses ... 2 
iucompsteut witnesses . 
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Ignorance of fact rebuts criminal intent 390 

law no excuse for crime 890 

Illegal'F^es, taking of 453 

Ill-Fame, keeping house of 466 

Imprisonment defined 34, 219 

duress by 34 

resistance to, when lawful 34 

when unlawful 219 

In Being, who is 407 

In Pari Delicto 243 

In the Peace, who is 407 

Indenture, deed of 141 

Indictment defined 489 

requisites of 491 

Indorsement, contract of 182 

Infant unable to commit crime, when 388 

contract, when 169 

unborn, killing of, not murder 407 

rights of 17 

Information defined 488 

Infringement of patents, copy-rights, and trade-marks, 

injunctions against 316 

Injunctions against assault 317 

fraud 315 

infringement of patents .... 316 

irreparable injury 316 

marriage of child or ward .... 318 

nuisance 316, 317 

parents, tyranny of 318 

trespass 316 

ex parte 314 

perpetual and temporary . . s • • . • 314 

prohibitory and mandatory 313 

to protect personal security 317 

relative rights 318 

Ikjuria defined 213 

Ixjuria binr Damno 212 

Ixju&iES fi-om an illegal transaction 243 

joint act of injured and injurer .... 243 

to chattels, direct and consequential .... 227 
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Injuries to chattels, remedies for ...... • 257-261 

^'ith consent of injured party 243 

Inxocexce, presainption of 511 

Inquest of Office 128 

Insane Pebsox cannot commit crime 389 

contract 169 

Insolvenct, title of trustee in 136, 161 

Insubance, contract of 181 

fire and marine 181 

life and accident 181 

Intent, criminal 385 

specific 386 

how proved and rebutted 386 

Intent to Steal defined 433 

International Law defined 2 

Interpleader in equity 324 

Intestate Estate, title to 159, 161 

Intrusion, ouster by 221 

Inventions defined 164 

title to 164 

how protected 164, 316 

Irreparable Injury, injunction against 316 

Islands in livers belong to whom . 129 

Issue defined 283 

trial of 289 

Jeopardy, Former 506 

Joinder of Offenders 498 

Joint-Tenancy, estates in 115^119 

rights and duties of tenants in . . . . 117 

Judge, charge of 304, 513 

error in . . 304 

duties of 274 

Judgment defined 253 

arrest of 308, 516 

final 309 

implied contract to pay 262 

interlocutory 309 

non obstante veredicto 308 

of law, how aided in equity 332 
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Judgment on confession 309 

default 280, 309 

demurrer 309 

nihil dicit 309 

non-suit 309 

verdict 309 

reversal of 311, 518 

Judicial Decisions 7 

Judicial Decree, title by 136, 161 

Judicial Functions, how exercised 358 

Judicial Notice, of what taken . 293 

Jurisdiction of courts, how determined 284 

objection to, how taken .... 285 
plea to 285 

want of, how waived .... 284 
Jurisdiction op United States Courts . . . 354-356 

Jury defined 290,510 

advice of court to 305, 514 

attempt to corrupt 450 

challenges of 290, 510 

deliberations. of 305, 514 

disagreement of t 305, 514 

duties of 273,305 

in finding verdict 303 

how summoned 290 

misconduct of \ 307 

verdict of 306 

in criminal cases 514 

Jus defined 242 

Kidnapping 468 

Killing defined 408 

when excusable or justifiable ....... 409 

Kindred of half blood and whole blood ...... 125 

Land defined 41, 44 

how granted 140 

taken in execution 135, 312 

unsold, owner of 139 

Larceny defined * > . 430 
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Labcext, carrying away in 430 

property in 431 

ownership of 432 

specific intent in 433 

taking in 430 

Law defined 1 

common 4 

in Louisiana 5 

the courts of the United States ... 6 

the individual States ....'.... 5 

customary 4 

federal 3 

international 2 

interpretation of 13 

maritime 22 

municipal 2 

object of 15 

State 3 

unwritten . .' 4 

development of 6 

written 4 

of the United States and individual States . 8 

Leading Quesvions, when permitted 301 

Lease defined 94 

deed of .142 

Legacy defined 166 

abatement of, to pay debts 166 

lapsed 166 

when payable 166 

Legal Remedies 242-271 

Legislatures of States, divisions and powers of . . 351 

Levari Facias, writ of 312 

service of 312 

Levying War 400 

Lewdness, Public 466 

Lex Fori 176 

Lex Loci Contractus 176 

Libel defined 216 

remedy for 258 

Liberty, Personal, right of 34 
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Liberty, Personal, protection of, by law 36 

Life, begins and ends when 17 

how protected by law 31 

right to 25 

Life Estates, creation and character of 88, 89 

Light, right to 57 

Limbs defined 26 

defence of 26 

duress by fear of loss of 26 

how protected by law 31 

Limitation, statute of 243 

Literary Property defined 164 

how protected by law . . . , 164, 316 

title to 164 

Livery and Grant 82 

Livery of Seisin 75,76 

LocATio defined 178 

Lord and Tenant, feudal relation of 68 

Louisiana, common law of 5 

LucRi Causa defined 433 

Maintenance 447 

Malfeasance defined 212 

Malice in libel 216 

malicious prosecution 218 

murder 410 

implied and express 410 

presumed .....* 411 

slander 217 

Malicious Mischief 470 

Malicious Prosecution 218 

remedjffor 258 

Mandamus, writ of 268 

Mandatory Injunction 313 

Mandatum defined 178 

Manors, ancient, described 66 

Marriage, contract of . 185 

consideration of ...... 186 

effect of, on husband and wife : . 189 

property of parties . 160 
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Marriage, contract of, form of 187 

how dissolved ........ 188 

parties to 186 

subject-matter of 186 

title by 134,160 

who may contract in . 186 

Married Women, contracts of, in equity ..... 326 

law 189 

separate maintenance of 326 

property of 326 

Marshalling Assets 323 

Master defined 203 

liability of, for servant 205 

rights and duties of 205 

Master and Apprentice, relation of 204 

Master and Servant, relation of 203-211 

when implied . . . 241 

Material Facts 292 

Maxims 7 

Mayhem defined 214. 

Meetings, Disturbing 459 

Meetings, right of the people to hold 459 

Menace defined 213 

when actionable 213 

Menials defined 206 

Military Forces, by whom controlled 352 

Military Service, liability of citizen to 35, 370 

Misdemeanor defined 397 

Misfeasance defined 212 

Misfortune, act done by, not a crime 391 

Misprision of felony 454 

treason . . '. 405 

Mistake in contract, correction of, in equity . - . . 321 

Mittimus 486 

Mixed Actions 255 

Money had and received 262 

laid out and expended 262 

lent and advanced 262 

Mortgage defined 102 

foreclosure of 325 
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Mortgage, foreclosure of, effect of 136 

redemption of 325 

Mortmain, acts of 77 

MoTiox in arrest of judgment ......... 308 

in crimiual cases .... 516 

enor 311 

for new trial 307 

in criminal cases 515 

to erase 285 

quash 501 

Municipal Law defined 2 

MuRDKR defined 406 

degrees of 410 

killing in 408 

malice in 410 

Naturalization, mode and effect of 364 

Necessaries defined 194 

right of third persons to supply .... 194 

Necessity, act done by, no crime . 392 

what is 392 

Neglect of plaintiff to pursue remedy, effect of ... 243 

Negligence defined 212 

contributory 243 

official 451 

New Trial, motion for 307 

in criminal cases 515 

Night-Season in burglary 428 

Nihil Digit, judgment of '. . 309 

Nonfeasance defined 212 

Nonsuit, judgment on 309 

Non-User of Easement, effect of 130 

Notes and Bonds, when satisfied, how recovered in 

equity 323 

Notice to Quit . 95, 96 

Nuisance, abatement of 247 

continuance of, who liable for ..... . 223 

injunctions against 316, 317 

public 466 

remedy for 258 
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Nuisance to health 215 

incorporeal hereditaments 223 

land 223 

Nuncupative Will defined 166 

Oath, who is under 439 

Obedience of subject to state 369 

Obstructing Process 445 

Occupancy, title by 162 

Offenders, joinder of 498 

Office defined 50 

Office-Found 128 

Officers de facto and de jure 359 

duty of, in making arrests 480-483 

when not allowed to testify 299 

Official Negligence 451 

Oppression 452 

Oral Evidence 294 

how produced 296 

Overhanging Buildings a nuisance 223 

Pardon, petition for 519 

plea of 608 

power of, where lodged 508 

Parent, duties of, to illegitimate child 195 

legitimate child 194 

rights of, over legitimate child . . 193 

rights and duties of, cease when . 196 

Partition, deed of 142 

of estates in common 122 

joint-tenancy 119 

Partners, account in equity 324 

remedies between 265 

Partnership, contract of 180 

winding up of, by receiver 327 

Party-Wall, easement of 57 

Patent for invention 164 

lands 139 

injunction against infringement of 316 

Paupers, support of, by relatives 196 
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Pedigree, declaration concerniDg, admissible .... 300 

Penalties and Fines, title to 158 

Penalties and Forfeitures, relief against in equity . 823 

Pension defined 53 

Per auter Vie, tenant 88 

Per Verba db Presenti 187 

Perjury 439 

subornation of 439 

Perpetuation of Evidence 329 

Perpetuities, rule against 112 

Person, crimes against the 400-419, 407, 408 

injured by crime, how described in indictment . 495 

of the owner in robbery 435 

of sound memory and discretion 400 

remedy for injury to ; 257, 258 

Personal Actions 250 

Personal Liberty, right of 34-30 

how protected by Jaw ... 80 
subject to law ... 35 

Personal Property defined 42 

why so called 42 

Personal Security, right of 25-33 

subject to law 30 

Persons, artificial 18 

natural 17 

Petit-Jury 290, 510 

PiGNUS defined 178 

Piracy 471 

Plaintiff defined 253 

Plaintiffs in actions ex contractu 275 

delicto 270 

incapacity of, effect of 280 

joinder of, in actions ex contractu .... 275 

delicto 270 

misdescription of, effect of 280 

misjoinder of, effect of 280 

nonjoinder of, effect of 280 

surviving, actions by 275, 270 

Plea in abatement 280 

in criminal cases 504 
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Plea in bar . . ; 287 

in criminal cases 506 

equity 338 

of former acquittal 507 

conviction 606 

guilty . 602 

not guilty 509 

pardon 508 

to the jurisdiction 285 

in criminal cases 503 

Pleadings defined 253 

classes of 282 

object and rules of 281 

order of 282 

Policy, Public, crimes against 464-466 

Possession, Adverse, effect of 132, 133 

nature of 132, 133 

prima facio ownership .... 133 

Prerogative, title by 157 

Prerogative AVrits 268 

Prescription, title by 132 

what possession necessary to . . 132 

Presence, actual and constructive 476 

of criminal in court 500 

owner in robbery 435 

Presentment defined 480 

President of the United States, powers of ... . 352 

Presumptions 803 

Pretended Titles, sale of 448 

Primary Evidence 295 

Principal compelled to indemnify surety 323 

when bound by acts of agent ...... 205 

Principal and Agent, account between 265 

Principals AND Accessories 474,478 

Prior Action Pending, effect of 286 

Prison-Breach 441 

Private Grant, title by 140 

Private AVrongs defined 212 

Privity op Estate 61 

Probable Cause defined . 218 
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Pbocbss, civil, defined 253,279 

criminal 499 

defects in, effect of 280 

final 279 

mesne 279 

original 279 

return of 280 

service of 279 

defects in, effect of . . . ... . . 286 

Profanity 405 

Prohibition, writ of 269 

Promissory Note defined 182 

indorsement of 182 

transfer of 182 

Proof, Burden of 802 

Property, abandoned, title to 157, 102 

attached, ownership of 432 

constructed of another's materials, title to . . 103 

corporeal 89 

transfer of 39 

created and transferred how ...'... 82 
crimes against ...... 420-430, 409, 471 

defined 88 

in larceny, what is 431 

robbery, what is 434 

incorporeal .40 

injury to 223 

remedy for 258 

transfer of 40 

trespass cannot be committed on . 257 

injured by crime, how described in indictment 495 

mobility of, legal not physical 43 

ownership of, in theft 432 

personal 42 

corporeal 58 

estates in, absolute and qualified 154, 155 

for life and in fee . . . 156 

in remainder and reveraion 156 

in severalty, joint- tenancy, 

and in common . . . 156 
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SECTION 

Propebty, personal, estates in, title to, by accession . . 1G3 

confusion . . 163 

contract . . . 168 

creation . . . 164 
forfeiture . .158 

gift .... 165 

judicial decree . 161 

man'iage . . 160 

occupancy . . 162 

prerogative . . 157 

succession . . 159 

testament . . 166 

incorporeal 59 

real, corporeal 44 

estates in, at \vill 95 

by sufferance 97 

for life 88 

for years 94 

from year to year .... 96 

in common 120 

fee simple 86 

tail 87 

joint-tenancy 115 

remainder 109, 1 10 

reversion 108 

severalty 114 

title to, by abandonment . . 130 

accretion . . . 129 

descent .... 123 

devise .... 138 

eminent domain . 137 

escheat .... 128 

execution . . . 135 

forfeiture . . . 131 

judicial decree . . 136 

marriage . . . 134 

possession . . . 133 

prescription . . . 132 

private grant . . 140 

public grant . . 139 
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Property, real, estates in, title to, by purchase .... 127 

right of 37 

special 155 

subject to theft, what is 431 

taken in war, title to 157 

thrown away by thief, title to 157 

Pbosecution in crime 488 

malicious 218 

Provisions, sale of unwholesome 463 

Public defined 460 

Public Enemy defined 401 

Public Grant, title by 139 

Public Place defined 458 

Public Rionxs defined 344 

Public Wrongs defined 382, 384 

Publication in libel 216 

Purchase, title by 127 

Putting in Fear, in robbery, defined 436 

Qualified Property 154, 155 

Quantum Meruit . 262 

Quantum Valebat 262 

QuAsn, motion to 501 

Quo Warranto, writ of 270 

Rape defined 416 

emission in. . .' 416 

penetration in 416 

want of consent in 418 

who cannot consent 418 

woman a witness in 419 

Real Actions 254 

Reasonable Creature 407 

Rebutter 287 

Recaption, right of 245 

Receivers, appointment of, in equity 327 

Receiving Stolen Goods . 442 

Records, Falsifying 444 

Redemption of Mortgage 825 

Re-examination of Witness 301 

24 



BEjonrDRR 287 

BEI.AT1VB Rights, how injaied 231,232 

Release, deed of 142 

Relevant Facts 292 

Rbmaindeb defined 106, 107 

contiDgeDl 110, 111 

vested 109,111 

Rekedies, claases of 244 

equitable 313 

Remedicm defined 242 

Reuesy for every wrong 242 

when refused by law 248 

Remitter, remedy by 252 

Remittituk 809 

Rent defined 63 

distress for 248 

Repleaded 308 

Replevin, action of 360 



Replication 287 

in equity . 340 

Reprieve, power of 531 

Repuonancy in indictment 497 

Reputation, right to 2B 

how protected by law S3 

REquisiTtOK of fugitive crimiuab 484 

Rescue 441 

Retainer of servant 238 

remedy for 258 

remedy by 251 

Return of execution 812 

process 280 

Return-Day 279 

Reversal of Judohent 311 

effect of 811 

in criminal cases . . 618 

Reversion defined 108-108 

Review, bill of 343 

Right, absolute, defined 23 

of personal liberty defined 34 
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Right of personal liberty, how protected by law ... 86 

subject to law 85 

property defined 87 

security defined 25 

how protected by law . . 81-33 

subject to law 80 

private, defined 16 

public, defined 16 

relative, defined 24 

remedy for every violation of 242 

Riot 455 

River-Bed, belongs to whom 129 

Robbery defined 434 

person of owner in 435 

presence of owner in 435 

theft in 434 

violence and putting in fear in 436 

Rout 455 

Sale, contract of 177 

Schoolmaster, rights of, over pupil 198 

Scire Facias, action of 266 

Secondary Evidence 295 

Seduction of daughter 241 

servant 240 

remedy for 257 

Seisin defined 70, 82 

in fact and in law 74 

livery of 75 

pending concurrent freeholds 72 

estates less than freehold . * . . . 71, 83 

presumption of 73 

when occupation is 71 

Seisin, where found on failure of existing freehold ... 73 

Self-defence 244 

Servant defined 203 

battery of 239 

remedy for 257 

relation of, when implied as to parents, guar- 
dians, &c 241 
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Servant, retainer of 238 

remedy for 258 

rights and duties of 205 

seduction of 240 

remedy for 257 

Services, Feudal 67 

Sheriff, duties of 273 

Slander defined 217 

malice in 217 

remedy for 258 

Solicitation . 473 

Solicitor 336 

Special Occupant 88 

Special Property 155 

in chattels, how lost 155 

Special Contract 173 

Specific Intent defined 386 

how proved and rebutted 386 

in burglary 429 

theft .433 

Specific Performance of contracts 319 

Standing Mute 500 

State defined 345 

protection of subject by . 374-376 

rights of, over alien 368-372 

citizen 368-372 

personal liberty 35 

security 30 

private property 157 

vindication of subject by . . . 377-381 
wrongs of, against subject of foreign 

state 379 

States of the American Union, executive functions 

of 352 

how dissolved . . 347 

organized . . 346 

judicial functions of 354 

law of 3 

legislative functions 

of 351 
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States of the American (Jkion, vindication of sub- 
jects by ... . 381 
treason against . . 402 

Statute defined 9 

affirmative and negative 12 

declaratory and remedial 11 

interpretation of 14 

public and private 10 

judicial notice of 10 

takes eifect when 9 

Statute of Limitations, ^ect of, on remedy . . . 243 

Statute of Uses defined 77, 78 

effect of, on freeholds in futuro ... 81 
livery of seisin .... 80 

uses 79 

object of 77,78 

Statute-Felonies 896, 437 

Statutory Crimes, how described in indictment . . . 496 

Stolen Goods, receiving of 442 

Stream, effect of changes in, upon ownership of land . . 129 

Subject defined 860 

duties of, to state 867-372 

protection of, by state 874-376 

right of, to change allegiance 363 

vindication of, by state 877-381 

wrongs against, by state 375 

Subornation of Perjury 439 

Subp(ena defined . * 297 

duces tecum 297 

in equity 835 

service of 835 

Succession, title by 159 

Summons, writ of 279 

service of 279 

Support op Soil, right to 57 

Supreme Court of the United States, jurisdiction of 854 
Surety, relief of, against principal, in equity .... 823 

Suretyship, contract of 183 
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Titles, Pretended, sale of 448 

Torts defined 16,212 

elements of 212 

of wife, liability of husband for 189 

Trades, Injurious 215, 466 

Trade-Mare, injunction against infringement of . . . 316 

Traverse 283 

Treason defined 398 

a degree of crime . 394 

against individual States 402 

United States 400, 401 

alien cannot commit . . 404 
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cross-examination of 301 

examination of 301 



INDEX. 879 

sionoN 

WmrKflS, may testify to what 299 

not compelled to answer when 299 

re-examination of 301- 

Words, actionable and non-actionable per so .... 217 

Wounding defined 214 

Wrecks, title to 157 

Writ op Error 311 

in criminal cases '518 

Writings, copies of, when admissible in evidence . . . 295 

construed by court 295 

in possession of adverse party, how obtained . 330 

notice to produce 297 
proof of ... 297 

oral evidence to vary 295 

Writs defined 279 

of habeas corpus 271 

mandamus 268 

prohibition ' 269 

quo warranto 270 

prerogative 268 

service of 279 

Written Evidence 294 

Wrongs against personal liberty 219 

property 220-230 

security \ 213-218 

superior in a relation 232 

committed by parties in a relation against each 

other 231 

from joint act of injured and injurer .... 243 

unlawful transaction 243 

of state against its subjects . 375 

subjects of other states . . . 376 

private and public 16, 212, 382 

remedy for all 242 



University Press : John Wilson and Son, Cambridge^ 



